Table of Contents

Preface ................................................................................................................ v
About the American Tort Reform Association ............................................... vii
Executive Summary .......................................................................................... ix
Introduction to Judicial Hellholes in the United States:
Equal Justice Under Law .................................................................................... 1
Common Problems with Hellholes .............................................................................................................. 2
A Look Back: The 2002 Judicial Hellholes .................................................................................................. 2
The 2003 Judicial Hellholes ......................................................................................................................... 3
Madison County, Illinois ............................................................................................................... 3
Jefferson County (Beaumont), Texas ........................................................................................... 5
22nd Judicial Circuit (Copiah, Claiborne & Jefferson Counties), Mississippi ........ 6
Hildalgo County, Texas ................................................................................................................... 7
Orleans Parish, Louisiana ............................................................................................................. 8
West Virginia, and Particularly Kanawha County ................................................................... 9
Nueces County, Texas ..................................................................................................................... 11
Los Angeles County, California (Central Civil West Division) .................................... 11
Philadelphia, Pennsylvania (Court of Common Pleas) ........................................................ 12
Miami-Dade County, Florida ......................................................................................................... 13
City of St. Louis, Missouri ...................................................................................................... 14
Holmes and Hinds Counties, Mississippi ................................................................................ 15

“Dishonorable Mention” .................................................................................. 17
Hampton County, South Carolina ................................................................................................. 17
West Virginia’s Northern Panhandle ......................................................................................... 18
New Mexico Appellate Decisions Raise Cause for Concern ................................................ 18

Points of Lights ................................................................................................. 21
Texas’s Civil Justice Reform ....................................................................................................................... 21
Tort and Expert Testimony Reform in Mississippi ..................................................................................... 21
Judge Pickard Takes a Positive Step to Curtail Mass Action Abuse In Jefferson County, Mississippi ....... 22
Venue Reform in West Virginia .................................................................................................................. 22
Pennsylvania Takes Steps to Address Forum Shopping ............................................................................ 22

Addressing the Problems in Hellholes ............................................................. 23
Media Attention .......................................................................................................................................... 23
Venue and Forum Non Conveniens Reform .............................................................................................. 23
The Class Action Fairness Act .................................................................................................................... 23
Strengthening Rules of Expert Testimony ................................................................................................. 24
Encourage and Improve Jury Service ........................................................................................................ 24
Addressing the Asbestos Crisis .................................................................................................................. 25

Conclusion ........................................................................................................ 27
Endnotes ........................................................................................................... 29

What I call the “magic jurisdiction,”…[is] where the judiciary
is elected with verdict money. The trial lawyers have established relationships with the judges that are elected; they’re
State Court judges; they’re popul[ists]. They’ve got large
populations of voters who are in on the deal, they’re getting
their [piece] in many cases. And so, it’s a political force in
their jurisdiction, and it’s almost impossible to get a fair trial
if you’re a defendant in some of these places. The plaintiff
lawyer walks in there and writes the number on the blackboard, and the first juror meets the last one coming out the
door with that amount of money.…These cases are not won
in the courtroom. They’re won on the back roads long before
the case goes to trial. Any lawyer fresh out of law school can
walk in there and win the case, so it doesn’t matter what the
evidence or law is.1
— Richard “Dickie” Scruggs, trial lawyer, whose firm collected
$1.4 billion in legal fees from tobacco settlements.

Preface

T

his report presents the results of the second annual
survey of the membership of the American Tort
Reform Association (“ATRA”) and serves to document litigation abuses that occur in jurisdictions identified by ATRA’s
members as “judicial hellholes.” Judicial hellholes are
places where court procedures and the law are systematically applied in an unfair and unbalanced manner against
defendants. Often, plaintiffs’ lawyers choose these jurisdictions to bring their cases because of their reputation for
pro-plaintiff decisions and high verdicts, and their lower
standards for the admissibility of expert testimony and the
certification of class action lawsuits.
ATRA has identified many areas that might be considered
judicial hellholes and chosen to focus on 13 cities, counties, or judicial districts that were most frequently identified
by the respondents to ATRA’s survey, and verified by independent research. We have collected anecdotal information
and stories reported in the media to provide examples of
the litigation abuses that occur in hellholes. We appreciate
that there may be other jurisdictions that are judicial hellholes, and that there are additional examples of the litigation abuses in hellholes discussed in this report.

This 2003 report incorporates a new section highlighting
“points of light,” recognizing judges and legislators whose
recent actions may help quench the fire in judicial hellholes.
Identifying a problem can be useful in drawing attention
to it, but to do so without offering any solutions does little
to improve the situation. In the final section of this report,
we suggest certain changes that can be made in judicial
hellholes to restore fair and equal justice under the law.
ATRA welcomes information from readers with
additional facts about the judicial hellholes identified in
this report, as well as information about other jurisdictions
where equal justice under law is denied in civil litigation.
Please send such information to the attention of Michael
Hotra, Director of Legislation and Communications, at
mhotra@atra.org or write the American Tort Reform
Association at 1101 Connecticut Avenue, N.W., Suite 400,
Washington, D.C. 20036.

ATRA seeks fair and balanced application of the law so
that all litigants can receive a fair trial. We wish to make
clear at the outset that ATRA’s judicial hellhole project is
not an effort to obtain a special advantage for defendants in
these areas. This report does not have as its focus the
change of tort law, although there is certainly an important
civil justice need and one that is the subject of a number of
ATRA initiatives. In this report, ATRA’s goal is to restore
“Equal Justice Under Law,” the motto etched on the façade
of the Supreme Court of the United States, but sometimes
forgotten in judicial hellholes.
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About the
American Tort Reform Association

F

ounded in 1986, ATRA is a District of Columbia corporation designated by the Internal Revenue Service as a
501(c)(6) organization. ATRA has grown to become a
broad-based, bipartisan coalition of more than three hundred large and small businesses, corporations, municipalities, associations, professional firms, nonprofit organizations, and physician groups that support civil justice
reform. Its mission is to bring greater fairness, balance,
and predictability to the civil justice system through public
education and legislative reform.
ATRA monitors developments in tort law, supports legislation to further its mission, publishes reports, and submits
amicus briefs to state and federal appellate courts when
issues are relevant to its goals. The Association works with
local and statewide grassroots citizen-activist groups around
the country. ATRA publishes a weekly Legislative Watch that
keeps its members apprised of tort reform initiatives at the
state and federal level, as well as a bi-weekly Leaders’
Update report to state tort reform organization leaders on
current developments on civil justice issues. ATRA also hosts
conferences at which coalition leaders meet to discuss past
successes and future strategies in support of its goals.
For more information about ATRA, visit its website
www.atra.org.
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Executive Summary

“J

udicial hellholes” are cities, counties, or judicial districts that attract lawsuits from around the nation or
the region because they are correctly perceived as very
plaintiff-friendly jurisdictions. They are places where the
law is not applied evenhandedly to all litigants. In these
areas, there is a systematic bias against defendants, particularly those located outside of the state. West Virginia State
Supreme Court Justice Richard Neely candidly described
one of the reasons behind this phenomenon in his recent
book: “As long as I am allowed to redistribute wealth from
out-of-state companies to injured in-state plaintiffs, I shall
continue to do so. Not only is my sleep enhanced when I
give someone’s else money away, but so is my job security,
because the in-state plaintiffs, their families, and their
friends will reelect me.…It should be obvious that the instate local plaintiff, his witnesses and his friends, can all
vote for the judge, while the out-of-state defendants can’t
even be relied upon to send a campaign donation.”2
ATRA has conducted a survey of its members to determine which areas they would identify as judicial hellholes
based on their experience. ATRA interviewed individuals
familiar with litigation in the hellholes in an effort to determine what makes each area a judicial hellhole, and to document the litigation abuses that occur in hellholes. ATRA
conducted independent research of press accounts, studies, court dockets, and other publicly available information
to verify and substantiate these claims. While high profile
issues, such as medical malpractice, asbestos lawsuits, and
class action abuse, dominate the headlines in some hellholes, we believe that such examples indicate a broader
lack of fairness that is occurring in these courthouses. Any
individual or employer has reason to fear a lack of due
process if sued in a judicial hellhole.
This year, 13 areas were most frequently named by ATRA’s
members as judicial hellholes and supported by ATRA’s
study: Madison County, Illinois; Jefferson County
(Beaumont), Texas; Mississippi’s 22nd Judicial Circuit
(Copiah, Claiborne and Jefferson Counties); Hidalgo County,
Texas; Orleans Parish, Louisiana; Kanawha County, West
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Virginia; Nueces County, Texas; Los Angeles County,
California; Philadelphia Court of Common Pleas,
Pennsylvania; Miami-Dade County, Florida; the City of St.
Louis, Missouri, and Holmes and Hinds Counties, Mississippi.
The following pages will highlight litigation abuses that have
occurred in these areas and provide an explanation why
these areas are considered judicial hellholes.
Judicial hellholes are sometimes referred to as “magnet
courts” or even “magic jurisdictions” – magic in that they
can seemingly pull million or billion dollar verdicts out of a
hat and create causes of action previously unknown or procedural rules that are foreign to due process.
In addition to these 13 hellholes, the report also
includes anecdotal information on three additional areas:
Hampton County, South Carolina; the Northern Pa n h a n d l e
of the State of West Virginia; and appellate level courts in
New Mexico. These areas are awarded a “dishonorable
mention,” as areas also named by several survey respondents as judicial hellholes, and this report highlights a particular abusive practice or warped litigation environment in
these jurisdictions.
After pointing out the problems in hellhole jurisdictions,
ATRA highlights “points of light”— places where judges and
legislators have recently intervened to stem abusive practices. Such positive actions include the recent enactment of
comprehensive tort reform in Texas, a package of tort
reforms in Mississippi, and the stemming of forum shopping in Pennsylvania and West Virginia. It also includes the
clamping down on the flood of mass joinders flowing into
Jefferson County, Mississipp i, by Judge Lamar Pi c k a r d .
The examples above illustrate, there are several reforms
that judges and legislators can adopt to restore balance to
judicial hellholes. First, ATRA supports the strengthening of
venue and forum non conveniens laws. Venue laws determine the appropriate county within a state for a plaintiff to
file a lawsuit. A fair venue rule would allow suits to be
brought where the person lives, where he or she was
injured, or where the defendant’s principle place of business is located. The doctrine of forum non conveniens, a
ix

related concept, allows a court in one state to dismiss a
claim when the court finds that it would be more appropriately heard in another state. Likewise, courts should ensure
that the doctrine of forum non conveniens is applied in a
manner that requires a meaningful connection with a jurisdiction. Fi n a l l y, Congress should enact the Class Action
Fairness Act of 2003, which would provide some solace to
those hauled into judicial hellholes that their case can be
heard in a more neutral, federal forum, as envisioned by
the Founders crafting of “diversity jurisdiction” of the federal courts. It is also important for courts to faithfully fulfill
their “gatekeeping” role by ensuring that expert testimony
is reliable and keeping “junk science” from the courtroom.
Frequently overlooked is the importance of improving the
jury system. The collective wisdom of a representative jury
can provide the foundation for hearing and deciding cases
in a fair and balanced way and help avoid outlier verdicts.
ATRA encourages employers to adopt jury-friendly policies.
The Association also supports legislation, such the model
Jury Patriotism Act developed by the American Legislative
Exchange Council, that is designed promote jury service
and ensure that juries include the wide range of knowledge
and experience of the community to make informed and
fair decisions.
While legislation can help alleviate the problems identified in this report, one of the most effective ways to
improve the litigation environment in hellhole jurisdictions
is through the fair and full attention of the media and
action by readers of this report. ATRA believes that by placing a spotlight on the litigation abuses that occur in hellholes, the public and the media can persuade the courts in
hellholes to apply the law fairly to all litigants.

x
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Introduction to Judicial Hellholes in the
United States: Equal Justice Under Law?

T

here are very few institutions in America more hallowed
than the judiciary. American courts are a place where
t ruth is to be pursued, justice is to be blind, and the rights
of the parties are to be protected. In many courtrooms
throughout America, judges uphold these tenets and serve
their communities proudly. Not so in judicial hellholes. In
these courtrooms, as Dickie Scruggs pointed out in the
remarkable moment of candor noted earlier, the notion that
black robes and jury boxes create impartial judges and representative juries is a fallacy. What increasingly appears to be
t rue, though, is that these jurisdictions have been targeted
and cultivated as places where justice can be skewed by the
plaintiffs’ bar for its own benefit.3
What judicial hellholes have in common is that they systematically fail to adhere to core judicial tenets or principles of the law. They have strayed from the mission of
being places where legitimate victims can seek compensation from those who caused their injuries. Weaknesses in
evidence are routinely overcome by pre-trial and procedural rulings. Product identification and causation become
“irrelevant because [they know] the jury will return a verdict in favor of the plaintiff.”4 Judges approve novel legal
theories so that plaintiffs do not even have to be injured to
receive “damages.” Defendants are named not because they
may be culpable, but because they have deep pockets or
will be willing to settle at the threat of being subject to the
jurisdiction. Not surprisingly, judicial hellholes have
become magnets for personal injury cases against out-ofstate employers, as plaintiffs’ lawyers from around the
country choose these jurisdictions to file their cases –
especially when those cases are weak or speculative.
The purpose of ATRA’s judicial hellholes initiative is to
show the litigation abuses that occur in these jurisdictions.
Our goal is to help change the litigation environment in
these areas so that it is fair and balanced.
While some have suggested that entire states may be
labeled hellholes, as respondents to ATRA’s survey have
demonstrated, it is usually only specific counties or courts
in the state that deserve this title. This list is by no means
Bringing Justice to Judicial Hellholes

exclusive or exhaustive. In many states, including some that
have received national attention, the majority of the courts
are good and the publicity is a result of a few bad apples.
Because tort law is generally court-made, and judicial decisions are so determinative in the outcome of individual
cases, it may only take one or two judges who stray from
the law in a given jurisdiction to become a hellhole.
To the extent possible, ATRA has tried to be specific in
explaining why defendants are unable to achieve fair trials
within these jurisdictions. Because ATRA members may face
lawsuits in these jurisdictions, some members were justifiably concerned about reprisals if their names and their
cases were identified in this report – a sad commentary
about the hellholes in and of themselves. This concern is
not hypothetical or speculative. In June 2003, The Lakin
Law Fi rm, which represents itself as the “Best Personal
Injury Law Fi rm”5 and is active in class action and asbestos
litigation, sought to haul civil justice activists across the
country into a Madison County court as a result of their
advocacy. After a joint press event to discuss the unfair legal
treatment that many civil litigants have received in Madison
County, leaders of ATRA, the Illinois Civil Justice League,
the Illinois Chamber of Commerce, and the U.S. Chamber
of Commerce were subpoenaed in a class action product
liability lawsuit, involving claims of defective automobile
paint.6 ATRA had no knowledge of facts of this case, which
was totally unrelated to the press event. The subpoena
served on ATRA sought to compel the organization to
release confidential financial information and membership
lists, and require it to either pay the travel expenses of
appearing for a deposition in Madison County or the legal
fees in fighting the subpoena. ATRA believes the purpose of
the subpoena was to intimidate and silence ATRA and its
right under the First Amendment of the U.S. Constitution
to discuss why it believes Madison County is a judicial hellhole. ATRA filed a motion to quash the subpoena based on
the violation of its fundamental rights of speech and association of ATRA and its members that would result from such
an unconstitutional invasion,7 and was prepared to file a

1

motion for sanctions against the plaintiffs’ lawyers for their
clear abuse of process in using the court’s subpoena power
for an ulterior purpose unrelated to the pending case.8 Fi v e
weeks later, the law firm withdrew its subpoena, which
ATRA views as a clear vindication of its rights and as confirmation that the subpoena had no ground to stand on in
the first place.
Understandably, in an effort to respect the confidentiality
of its members, ATRA has, therefore, relied primarily on
news articles and other publicly-available sources to find
representative examples of injustice in each hellhole.
Citations for these sources can be found in the over 250
endnotes following this report.

combine tens, hundreds, or even thousands of individual
claims against various defendants into one mass trial in
an effort to clear their dockets. The goal of mass actions
is to force companies to settle, rather than have the
cases determined on the merits. With so many plaintiffs
and defendants, individual parties are deprived of their
rights to have their cases fully and fairly heard by a jury.
!

The “Asbestos Exemption” from Actual Injury and Due
Process Requirements: It used to be that to sue in tort
litigation, a plaintiff needed to be injured. Now, judges
in judicial hellholes are allowing suits for “damages”
where no injury or impairment exists. And plaintiffs
are being allowed to recover for “fear” that they may
become sick at a later date. Mass actions and expedited
trials are especially prevalent in asbestos litigation,
which encroach on the constitutional due process
rights afforded to all.

!

Cozy Relationships: It is becoming more and more
clear that judges in judicial hellholes are elected of, by,
and for plaintiffs’ lawyers. While businesses are hauled
into court all over the country, local trial lawyers work
with the same judges year in and year out. In these hellholes, they contribute to their campaigns and routinely
socialize with them.

!

Expedited Trials: In some jurisdictions, courts schedule
many trials on the same date, but then call few of those
cases. This practice makes it difficult for a defendant to
prepare its cases and pressures it to settle.

Common Problems in Hellholes
Each hellhole section of this report contains unique decisions and verdicts, but there are common themes that bind
these jurisdictions together. Some of these issues have
been prevalent for years, while others are relatively new.
!

!

!
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Forum Shopping: As verdicts and settlements have
increased dramatically, plaintiffs’ lawyers from other
jurisdictions around the country are finding it more
lucrative to join with plaintiffs’ lawyer in judicial hellholes and split the take, rather than file the cases on
their own in their own area. This only exacerbates the
problem. When local courts are burdened with too
many out-of-state cases, they tend to shortcut the rights
of the parties. The endless stream of cases that belong
elsewhere into a local courthouse cause needless delays
for proper cases brought by local residents and places
an unfair burden of paying for the increase workload in
the judicial system on local taxpayers, who effectively
subsidize the processing of these out-of-state claims.
Improper Class Certifications: Judges and trial lawyers
in judicial hellholes know that when classes are certified, companies are under extraordinary pressure to succumb to “blackmail settlements”9 regardless of the merits of the case. In some hellholes, judges are notorious
for certifying classes that do not meet the criteria specifically laid out in the law: that the class is sufficiently
large, that each class member’s claims are based on a
common question of law or fact, that the class representative’s case is typical of the other class members and
that there is a fair and adequate protection of class interests by the lawyers who have brought the class action.
Mass Actions: Where class certification is not an option,
the same dynamics can be achieved through mass joinders or consolidations, a tactic that has been used more
frequently in recent years. In these instances, judges

Of course, there are many other commonalities: the
admission of “junk science;” the failure to dismiss frivolous
claims; sky r o c keting medical malpractice liability; and
excessive verdicts that actually can reach into the billions.
Judicial hellholes have earned their reputation because
judges in these jurisdictions do not miss many opportunities to find for the plaintiffs…and their lawyers.

A Look Back:
The 2002 Judicial Hellholes
In 2002, ATRA members named 11 areas most frequently as
judicial hellholes: Alameda County, California; Los Angeles
County, California (particularly, the Civil Central West
Division); San Francisco County, California; Madison
County, Illinois; Orleans Parish, Louisiana; Mississippi’s
22nd Judicial District; the City of St. Louis, Missouri;
Jefferson County, Texas; Hidalgo County, Texas; Nueces
County, Texas; and Starr County, Texas. In addition, several
counties in Alabama; Hampton County, South Carolina; and
West Virginia were given a “dishonorable mention” as areas
that have also been named as judicial hellholes by numerAmerican To rt Reform Association

ous individuals with whom we spoke. ATRA’s 2002 Judicial
Hellholes report achieved its goal of shining light on the
abuses of these jurisdictions. The report was covered in the
national media as well as in local newspapers in many of
the states containing judicial hellholes. ATRA’s focus on the
troubling practices of these courts and the difficulty in
obtaining a fair trial was helpful to passage of tort reform in
Mississippi and Texas, and medical liability and venue
reform in West Virginia in 2002. For example, as the Dallas
Morning News recognized, “[t]he shadow of Beaumont and
other alleged ‘hellholes,’ including three other Texas counties, hovered over the Legislature this spring as lawmakers
overhauled state tort laws.”10

The 2003 Judicial Hellholes
This year, 13 areas were most frequently named by ATRA’s
members as judicial hellholes. Of these, eight areas are
veteran hellholes of ATRA’s 2002 survey, or “repeat offenders” (designated with an *). They are presented in this
report and ranked based on the frequency by which they
were named.
1.

Madison County, Illinois*

2.

Jefferson County, Texas*

3.

Mississippi’s 22nd Judicial Circuit (Copiah, Claiborne
and Jefferson Counties)*

4.

Hidalgo County, Texas*

5.

Orleans Parish, Louisiana*

6.

West Virginia, and particularly Kanawha County

7.

Nueces County, Texas*

8.

Los Angeles County, California*

9.

Philadelphia Court of Common Pleas, Pennsylvania

10. Miami-Dade County, Florida
11. City of St. Louis, Missouri*
12 & 13. Holmes and Hinds Counties, Mississippi
In addition, Hampton County, South Carolina; the
Northern Panhandle of West Virginia; and appellate courts
in New Mexico are awarded a “dishonorable mention” as
areas in order that have also been named as judicial hellholes by many individuals with whom we spoke.
This report highlights the litigation abuses that have
occurred in these areas and provides an explanation as to
why these jurisdictions are considered hellholes. It also
considers “points of light,” recent actions by judges and
legislators that have sought to restore fairness and balance
to the judicial system.
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Madison County, Illinois
here is a reason that plaintiffs’
lawyers throughout Illinois,
and indeed the entire nation,
flock to a courthouse in a small,
rural county that covers just 725
square miles in southwest Illinois.

T

Follow the Personal Injury
Lawyer Money
Some say, “follow the money.”11
The locally elected judges of the
Circuit Court of Madison County Madison
258,941
receive at least three-quarters of Pop:
Land Area: 725 sq. mi.
Person per sq. mi.: 357.2
their campaign funding from the
lawyers who appear before them
to represent plaintiffs in personal injury, class action, or
medical malpractice cases.12 While the answer may not be
so simple, such contributions combined with the favorable
rulings of the court and its willingness to hear cases that
are seemingly beyond its jurisdiction is cause for at least a
suspicious eyebrow.

The Jackpot Jurisdiction
Another reason may be Madison County’s reputation for
exorbitant awards. Not once, but twice, the Chicago Tribune
crowned Madison County as a “jackpot jurisdiction.”13 As
the newspaper recognized, “[t]he number of suits has shot
through the roof, and local newspapers sport advertisements looking for the local plaintiff who can provide a convenient excuse to file in Edwardsville.…[T]he Madison
County phenomenon also provides a dramatic illustration
of the potential for poor public policy when things get
carried away.”14 Even retired Madison County judge, John
DeLaurenti, weighed in that it took Madison County four
decades to earn its reputation, “but now, it is so big with so
much money and potential influence on people’s careers
that is has become very difficult to limit it in any way.”15

The Courthouse is Open for Business
Madison County judges are infamous for their willingness
to take cases from across the country, with little or no local
connection, and offer decisions that regulate entire industries nationwide. Through artful pleading, lawyers are
skilled at stopping defense lawyers from moving their cases
to a more neutral forum by including a named plaintiff
from the defendant’s home state or toying with the amount
in controversy to defeat the requirements of federal diversity jurisdiction. Madison County’s over-eagerness to hear
cases from other parts of the state has even been criticized
3

by the Supreme Court of Illinois.16 The most recent case to
gain public scrutiny is Gridley v. State Farm Mutual
Automobile Insurance Co., a class-action suit over allegedly
fraudulent practices stemming from the sale of a car in
Louisiana to a Louisiana resident.17 The Supreme Court of
Illinois is expected to rule on whether the case is another
instance of pure forum shopping that should be moved
either to a more appropriate Illinois county or dismissed
and sent back to Louisiana. Some believe that this case provides the Court with the opportunity to again express its
frustration with the Madison County debacle and strengthen Illinois’ rules regarding forum non conveniens – that is,
the issue of where a case ought be filed and decided.18
Because the purpose of this report is to foster change,
it is only fair to recognize when positive action takes place.
During the writing of this report, Judge Byron, a Madison
County Circuit Judge, fairly dismissed an action filed in
Madison County under the forum non conveniens doctrine
and directed the plaintiff back to his home state.19 The dismissed case concerned a lifetime resident of Washington,
who worked in Washington, and was allegedly exposed to
asbestos and injured in Washington, received no medical
treatment in Illinois, and had no witnesses to testify on his
behalf in Illinois.20 So, what was the plaintiff ’s connection
with Illinois? A 10-day family vacation almost 50 years ago.21
While it seems outrageous that the plaintiff ’s attorney even
attempted to bring the case in Madison County it draws further attention to some trial attorneys’ wild attempts to have
their cases heard in Madison County. This report commends
Judge Byron for his dismissal of the action, which thwarted
the plaintiff ’s attorney attempt to present the case in an
improper, but perhaps more profitable, jurisdiction.22

A “Class Action Paradise”
As class action lawsuits find their way to Madison County with
increasing frequency, the county has become known by some
as the “lawsuit capital of the world” and a “class-action paradise.”23 It recently earned its own segment on 20/20.24 Indeed,
Madison County experienced an extraordinary 2,050%
increase in class action lawsuits in three years between 1998
and 2001, and the increase was expected to reach 3,850% by
2002.25 Plaintiffs’ lawyers know how easy it is to certify a
nationwide class in Madison County, persuade the court to
apply favorable law, and then extract a court-approved settlement that compensates the lawyers far in excess of the victims, who often receive no more than a “coupon recovery.”26
As legal ethics Professor Susan Koniak of Boston University
School of Law observed, “Madison County judges are infamous for approving anything put before them, however
unfair to the class or suggestive of collusion that is.”27
4

Likewise, Benjamin N. Cardozo School of Law legal ethics
Professor Lester Brickman concludes that “the rule of law has
been displaced by the ‘rule of class action lawyers.’”28 The
Supreme Court of Illinois recently took a small step forw a r d
to address class action abuse by changing its rules to allow a
party to seek leave for an interlocutory appeal of class cert i f ication orders.29 This change, which became effective in 2003
after millions of dollars in settlements and judgments,30 is a
positive first step, and more needs to be done to solve the
substantial problem of forum shopping.
Locally elected judges in Madison County have, and continue to, set nationwide policy with respect to the insurance, communications, and various other industries. One
recent example is a Madison County judge’s approval of a
$350 million settlement in a class action lawsuit against
AT&T and Lucent in November 2002 that alleged customers
were being billed to lease telephones at an exorbitant rate.
Forty-four lawyers from four law firms who worked on the
case will split $80 million of the settlement for legal fees and
about $4 million for expenses. The customers, on whose
behalf these lawyers brought the case, took an average loss
of $6.49. They are eligible for a $15, $40, or $80 payment
based in part on how long they paid to lease phones.31
Blockbuster seems to be a favorite target of class action
lawyers. In 2001, lawyers filed a national class action
lawsuit against the video renter in another judicial hellhole,
Jefferson County, Texas, alleging that the company had
charged excessive late fees.32 Blockbuster thought this lawsuit was over when the court approved a settlement that
provided customers with discount coupons for rentals, while
their attorneys divided up a $9.25 million fee award.33 But
the sequel was yet to come. In April 2002, Blockbuster found
itself subject to another nationwide class action lawsuit –
this time in Madison County – alleging that the company
was cheating members of its “rewards” program out of free
rentals, which give one free rental for every five paid rentals.
The lawsuit alleges that Blockbuster did not give customers
credit for “re-rentals” – claiming that late charges on returns
should be counted toward the program. An editorial in the
Belleville News-Democrat declared that the pending lawsuit
“is giving new meaning to the word ‘frivolous.’”34

Asbestos Central
Asbestos cases, in particular, seem to find their way to
Madison County Circuit Court at a surprising rate. Madison
County (population 259,000) now hosts more mesothelioma
claims than New York City (population 8,000,000), and a
nine member law firm with one office in Madison County
claims to handle more mesothelioma cases than any firm in
the country.35 Why? According to former U.S. Attorney
American To rt Reform Association

General Griffin Bell, it is because its judges accept cases
from throughout the state and place them on extraordinarily expedited schedules that do not provide defendants with
adequate time to prepare for trial.36 With the deck heavily
stacked in favor of plaintiffs, defendants are forced to settle,
regardless of the merits. When such cases do make it to
trial, the court does not permit defendants to introduce evidence that the plaintiff was exposed to asbestos at a job
with, or by a product of, another company, or that the plaintiff may have engaged in other activities that could have
been responsible for the negative health effects. Given such
a procedures, some may have foretold this year’s $250 million verdict to a single plaintiff for his injuries from asbestos
exposure,37 or the $34.1 million dollar award to a single
asbestos plaintiff in 2000.38 At the time, the $34.1 million
award was the largest asbestos verdict in Illinois history and
one of the largest asbestos verdicts in the nation.

Appeal? That Will Be $12 Billion Dollars!
It almost cost a $12 billion bond to appeal an excessive verdict from a Madison County court.39 First, Philip Morris was
hit with a $10.1 billion verdict out of a nationwide class
action alleging that the company defrauded “lights” smokers
by suggesting to them Marlboro Lights and Cambridge
Lights were actually less hazardous than their full-flavor
brands.40 Then, to add insult to injury, the company was
ordered by the Madison County trial judge, Nicholas Byron,
to post a $12 billion bond in order to stay enforcement of
the judgment during appeal.41 After lengthy hearings, Judge
Byron decided instead to require the company to place a $6
billion note owed to the company, the $420 million annual
interest the note generates, and an additional $800 million
in cash payable in quarterly installments in an escrow
account controlled by the court clerk.42 Nevertheless, the
plaintiffs’ lawyers, unsatisfied that Philip Morris had escaped
bankruptcy, appealed. The Illinois Fifth District Court of
Appeals ruled that Judge Byron exceeded his authority by
setting a bond lower than the amount of the judgment, plus
interest and costs.43 The Supreme Court of Illinois reinstated
the $6 billion bond and took direct appeal.

And They Are Mad…
As fully discussed in the introductory pages of this report,
some plaintiffs’ lawyers are not happy that ATRA and others are documenting the litigation abuses occurring in
Madison County. They are seeking to retaliate against nonprofit organizations and employers that advocate for civil
justice reform. ATRA encourages its members and all those
seeking justice and fairness, to not be intimidated by such
attempts to stifle the freedom of speech and association
upon which this country is founded.
Bringing Justice to Judicial Hellholes

Jefferson County
(Beaumont), Texas
efusing to accept
a case in Jefferson
County can get you
killed. In an incredible and sad story, that
is what happened to a
well-respected plaintiffs’ attorney when
he declined to take
an asbestos case and
his distraught wouldbe client responded
with a shotgun.44
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Jefferson
Pop: 252,051
Land Area: 904 sq. mi.
Person per sq. mi.: 279.0

Jefferson County, located in Southeast Texas, is known
as a particularly plaintiff-friendly jurisdiction where “suing is
one of Beaumont’s biggest industries.”45 The Austin
American-Statesman has recognized that “[o]ver the past
few decades, personal injury lawyers have claimed this
territory as their own, establishing Beaumont, Port Author,
Orange, and nearby towns as an enclave where class-action
lawsuits are pursued with a vengeance and juries often pass
down sizable judgments.”46 As one defense lawyer who has
tried cases in Jefferson County stated, “I’m not looking for
a pro-defendant place…I just want a fair trial.
I want the playing field to be level.”47

Asbestos Lawsuit Magnet Court
Jefferson County is a magnet for asbestos claims. For
instance, the list of active cases in the 58th and 172nd Civil
District Courts, located in Jackson County, includes hundreds, perhaps thousands, of asbestos cases. 48 In order to
address this situation, in 2003, the Senate State Af f a i r s
Committee approved a bill that would have provided for an
inactive docket program and required that claims satisfy
objective medical criteria.49 Similar programs have proven
successful in protecting the rights of those who are not sick
to sue should they become ill, while keeping such claims
from clogging the judicial system and preserving limited
resources to compensate the truly sick. Unfortunately,
despite several weeks of negotiation between the Texas
Asbestos Consumers Coalition, the trial bar, and several
Texas Senators, as well as Lieutenant Governor Dewhurst
and Governor Perry, the asbestos reform bill failed to reach
the 21 votes necessary for rule suspension and was not
brought to a floor vote. As the Texas Legislature is now outof-session until 2005, the asbestos litigation crisis is likely to
continue in Jefferson County courts.
5

“The Barbary Coast of
Class Action Litigation”
As ATRA recognized in its 2002 Judicial Hellholes report,
Jefferson County, Texas, has also been called the “the
Barbary Coast of class action litigation.”50 A recent study by
the Manhattan Institute found that the number of class
actions filed in Jefferson County nearly doubled between
1998 and 2000.51 The same study also revealed that in class
actions filed in Jefferson County between 1998 and 2001,
only 13 of 173 defendants were based in Jefferson County,
and only 64% of plaintiffs were county residents.52 It is a
place where entrepreneurial lawyers have sued out-of- s t a t e
employers and profited from millions in legal fees, while
their clients, most of which were located outside of
Jefferson County and may not have even known about the
lawsuit, received only coupons similar to that which one
might clip from the Sunday newspaper.53

Doctors Flee from Rising
Medical Malpractice Liability
As in other judicial hellholes such as Philadelphia,
Pennsylvania, medical liability has caused insurance rates
to soar, sending Jefferson County neurosurgeons, obstetricians, and other doctors fleeing the area.54 According to a
Texas Senate Committee study, jury awards in medical malpractice lawsuits tripled on average to $3.5 million from
1994 to 2000.55 According to the Jefferson County Medical
Society, more than half of doctors in Jefferson County saw
their insurance rates increase by at least 55% between 1999
and 2002, with most medical malpractice insurance carriers
leaving the Texas market altogether.56

22nd Judicial Circuit
(Copiah, Claiborne &
Jefferson Counties),
Mississippi
Copiah
Pop: 28,757
ayette, the county seat
Land Area: 777 sq. mi.
Person per sq. mi.: 37.0
of Jefferson County,
Mississippi, has the distinct
privilege of holding the title
of “jackpot justice capital of Claiborne
Pop: 11,831
America.”57 It is a small,
Land Area: 487 sq. mi.
Person per sq. mi.: 24.3
rural county where the
number of plaintiffs rivals
the number of residents.58
The national media, including the Los Angeles Times,59
Jefferson
Pop: 9,740
The New York Ti m e s,60 and
Land Area: 519 sq. mi.
61
Person per sq. mi.: 18.8
the Washington Ti m e s,
have all recognized the
Jefferson County phenomenon as a front-page story. In
November of 2002, the popular news program, “6 0
Minutes,” devoted a program to explaining why Mississippi’s
22nd Judicial Circuit, which includes Copiah, Claiborne, and
Jefferson County is a favorite place for plaintiffs’ lawyers to
flock from all over the Nation.62 It is more than ironic after
the airing of the 60 Minutes program, Media General
Operations, which owns the local CBS-affiliate, the 60
Minutes’ producers’, and several individuals who commented in the program, found themselves named as defendants
in a $6.4 billion defamation lawsuit in Jefferson County.63 It is
representative of the abuse that occurs in Jefferson County.

F

Anyone Can Sue in Jefferson County
Plaintiffs’ lawyers routinely avoid federal diversity jurisdiction by naming a local company as a defendant, thus avoiding the complete diversity necessary to remove a case
involving parties in different states to federal court. One
small business, Bankston Drug Store, has been called
“ground zero” in the pharmaceutical litigation business
because, as the only pharmacy in Jefferson County, it has
been named in hundreds of lawsuit alleging the defective
manufacture of consumer prescription drugs in order to
bring a large, out-of-state pharmaceutical company into
local court.64 The costs are real. As Ms. Bankston explained,
“I’ve searched record after record and made copy after
copy for use against me.…I’ve had to hire personnel to
watch the store while I was dragged into court on numerous occasions to testify. I have endured the whispers and
questions of my customers and neighbors wondering what
6
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we did to end up in court so often. And I have spent many
sleepless nights wondering if my business would survive
the tidal wave of lawsuits cresting over it.”65

Extraordinary Verdicts Under Investigation
In recent years, the 22nd Judicial Circuit has handed out
numerous awards of $100 million or more.66 In fact, in June
2003, it was reported that the Federal Bureau of
Investigation was probing possible judicial corruption in
South Mississippi as well as these multimillion-dollar
awards in Jefferson County.67

Unfairness in Mass Actions
Jefferson County’s willingness to permit “mass joinders,”
which allow multiple plaintiffs with disparate injuries to
join in a single case, may also be changing for the better.
Mississippi is one of only two states that does not have a
class action rule that requires at least some measure of factual and legal similarity between the claims at issue.
Between 1999 and 2000, the number of mass actions in
Jefferson County grew from 17 to 73. Many of these claims
had no relation to Jefferson County, were brought by
lawyers from all over the country against out-of- s t a t e
employers, included one local defendant to avoid federal
diversity jurisdiction, and were clearly stacked with plaintiffs, who may or may not have had a valid claim, in order
to compel settlement.

Real Effects on Real People
The effects of lawsuit abuse on the people of Mississippi
are significant. Mississippi’s insurance commissioner says
that 71 insurance companies have stopped doing business
in the state, obstetricians are few and hard to find due to
s ky r o c keting medical malpractice premiums, and thousands of jobs have been lost. 68

Bringing Justice to Judicial Hellholes

Hildalgo County, Texas
his year, the
Hildago County
District Courthouse
was the setting for a
plot almost sufficient
for a TV movie involving conspiracy, theft,
a plaintiffs’ lawyer
Hildago
and a corrupt governPop: 569,463
Land Area: 1,570 sq. mi.
ment employee. In
Person per sq. mi.: 362.8
January 2003, a federal jury convicted
attorney W. Lassiter
Holmes III of conspiring with then Hildago County district
clerk Pauline Gonzalez, to backdate a medical malpractice
claim that he filed in May 1999. Holmes placed the lawsuit
in an envelope with a cancelled 1996 postage mark and
filed it with Gonzalez, who stamped it as filed in 1996 so
that Holmes could avoid the statute of limitations that
would otherwise not permit him to file the lawsuit.
Although Holmes made up a cockamamie story about the
suit being filed in 1996, amended, lost, and found in 1998,
expert testimony at the trial indicated that the watermark
on the paper was not manufactured until 1997.69 After
three postponements, Holmes still awaits sentencing
where he can face a $250,000 fine and as much as five
years in prison.70 Gonzalez, 75, was also accused of stealing
$44,000 from her office, but has not gone to trial due to a
serious illness.

T

While it is unlikely that this type of conspiracy is to blame
for the county’s legal woes, according to the Texas State
Insurance Department, the rate of medical malpractice
claims in the Rio Grande Valley are 211% above the
statewide average. Malpractice premiums were among the
highest in the nation resulting in many Hildago doctors to
close down or flee the state. Dr. Frances Mitchell was
forced to shut down her family practice, the only one in a
small town on the banks of the Rio Grande, due to the
tripling of insurance premiums. As she recalled, “It was
extremely painful.…There were grown men in my office in
tears, who cried on my shoulder as I left. It was heart b r e a king.”71 Dr. Mitchell is just one of the many doctors who
cheered the passage of Proposition 12, discussed as a
“point of light” later in this report.
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Orleans Parish, Louisiana

send a good message for the value they place on the sanctity of the judicial process inside their courtrooms.

rleans Parish is the
birthplace of million
and
billion dollar
Orleans
Pop: 484,674
awards against those
Land Area: 181 sq. mi.
Person per sq. mi.: 2,684.3
who have the misfortune
of being sued there. It is
a place where judges
actually take photo ops
with plaintiffs’ lawyers
and raise campaign
donations at funerals,
where mold litigation is
becoming the new asbestos, and the threat of coming faceto-face with an angry jury and plaintiff-friendly court compels defendants to settle regardless of the merits.

In Orleans Parish, Mold is Gold

O

Photo-Ops and Funeral Fundraising
The most blatant and widely-reported questionable conduct in the New Orleans Civil District Court involve Judge
C. Hunter King. Judge King recently presided over a streetcar accident case with a whopping $51.4 million verdict,
which appears likely to be a result of the strong passion
of a jury confronted with a sad injury to a child, rather than
a reflection of the defendant’s responsibility for the harm.72
Counsel for the girl’s family consisted of local attorney
Robert Harvey, Sr., a contributor to and lender for the
judge’s campaigns,73 who brought in big-name attorney,
Johnnie Cochran.74 As jurors exited Judge King’s courtroom
after the astoundingly huge verdict, the hallway erupted
into a “part y l i ke atmosphere” as the judge allowed jurors
to pose for photographs with him and Cochran.75 Press
accounts suggested that the judge “managed to bring down
the judiciary into a little more disrepute by posing for festive photographs,” and that this behavior might in fact raise
questions about his impartiality as the trial was going on.76
It gets worse. At a funeral, no less, Judge King sold
$250-a-plate tickets for his personal campaign fundraiser.77
According to press reports, he also forced his employees,
on threat of losing their jobs or bucking up the money
themselves, to sell twenty of the same $250 campaign
t i c kets during their work hours.78 The Honorable King
then allegedly made good on his threat and fired his
court reporter who did not make her sales quota.79 Judge
King stands accused of lying about his actions eighteen
times in a sworn statement to the state Judiciary
Commission, only to admit he was lying when confronted
with audio tapes of his conversations with his staff.80 When
judges themselves lie in sworn statements, it does not
8

While campaign tickets can rake in the money for Orleans
Parish judges, mold is gold for Orleans Parish lawyers.
Plaintiffs’ class action lawyers hold the infamous mold,
Stachybotrys Chartaru m, to blame for what is now known
as “sick building syndrome,” which is blamed for every ailment from ear infections and headaches to memory loss
and respiratory problems.81 The problem is that the Center
for Disease Control has not even linked this slimy black,
often white-speckled, mold to the cause of any of these
unique health conditions.82
Who is to blame for the allegedly toxic mold? Building
owners? Contractors? Maintenance firms? Architects?
Engineers? Landlords? Former owners? Plaintiffs’ lawyers can
and will slap any and all of the above with a toxic mold lawsuit.83 Regarding the many unlucky possible defendants in
any given toxic mold case, a New Orleans lawyer remarked
“[i]f the case goes to the jury, the jury will throw up its
hands and say everyone is responsible.”84 There have been
no judicial decisions in Louisiana on toxic mold cases yet,
but there are dozens of cases pending across the state and
several high-profiles cases in Orleans Parish, and which,
even if without merit, may have a settlement value in the
millions.85 The attorney for the plaintiffs in the largest of
these cases has remarked, “I truly believe that this is going
to replace the asbestos rage.”86

Runaway Jury Awards Upheld
Defense attorneys in Orleans Parish are caught between a
rock and a hard place. On the one hand, they are forced to
defend cases in very unfriendly lower and appeals courts
that are just looking for a reason to let plaintiffs win. On
the other hand, the alternative – settlement – never even
gives defendants a chance to reach the merits of their
case. The juries are so hostile to defendants that even
plaintiffs’ attorneys in Orleans County recognize huge
verdicts “reflect an angry jury.”87 Over and over again,
defendants in “hellhole” jurisdictions have decided to
bite the bullet and settle.
One example of the quandary defendants face is the case of
In re New Orleans Train Car Leakage Fire Litigation.88 In
this case, over eight thousand plaintiffs joined in a class
action lawsuit against CSX Tr a n s p o rtation, Inc., AMF- B R D ,
Inc., Nova Chemicals, Inc. (Polysar), and six other companies, including Phillips Petroleum.89 The plaintiffs claimed
damages after they were forced to evacuate their homes
when a railroad tank car leaked the chemical butadiene and
caught fire, spreading smoke and ash over the plaintiffs’
American To rt Reform Association

neighborhood.90 Fortunately, there were no injuries and
the fire burned itself out after two days.91 Nevertheless,
the Orleans Parish jury found in favor of the plaintiffs and
smacked CSX with $2.5 billion in punitive damages and four
other defendants with a total of $865 million in punitive
damages.92 The trial court later reduced the punitive damages against CSX to $850 million.93
After defendants in Orleans Parish rise from the onslaught
of angry jurors and judges at the civil district courts, they
must face appellate court judges who affirm these lower
court decisions. That is just what happened when
Louisiana’s Fourth Circuit Court of Appeal upheld the award
against CSX, notwithstanding the trial court’s constitutionall y-suspect practice of awarding punitive damages after it had
only determined compensatory damages of twenty of the
eight thousand plus plaintiffs.94 This procedure goes astray
of the Supreme Court’s due process requirement that punitive damages bear a reasonable relationship to the harm suffered.95 To justify the huge award, the appellate court considered a parade of horrors of all the potential harm that
could have happened, but did not happen, as a result of the
gas leak, including “hundreds or even thousands of deaths
and injuries [which] could have ensued.”96
After learning of the appellate court’s decision, CSX settled with the plaintiffs for $220 million, stopping short its
appeal to the Louisiana Supreme Court.97 Not too surprisingly for this “judicial hellhole,” the judge set aside 40% of
the $220 million judgment for the plaintiffs’ attorneys.98

Want to Sue Exxon? Jump in Line!
Last year, this report featured a New Orleans case that was
the second highest verdict awarded in the nation in 2001.
In that case, a former Louisiana state court judge sued
Exxon Mobil Corp. for leaving radioactivity on land involved
in an oil-field pipe operation.99 The jury awarded the former
judge $145,000 for lost property value and $1 billion in
punitive damages.100 Following this extraordinary verdict,
more Orleans Parish citizens have jumped in line to file suit
against Exxon and other oil companies for contamination
on the site, including at least seven class-action suits
against Exxon, as well as a suit by five individuals who
worked or resided in the area.101 In fact, the day after the
award against Exxon came down, eleven men who cleaned
oil pipes in the area filed suit for damages for their fear of
developing cancer and for medical monitoring.102 Days after
that, another woman filed a class action suit for contamination on her family’s property.103 Obviously, the 2001 decision was just the spark to a giant rush of litigation against
oil companies in ultra plaintiff-friendly Orleans Parish.

Bringing Justice to Judicial Hellholes

West Virginia, particularly
Kanawha County
ne step forward,
two steps back. That
seems to be the situation
in West Virginia, which
repeats its distinction as
the only statewide judicial hellhole in our survey. Litigation activity has
increased 53.6% more
Kanawha
rapidly in West Virginia
Pop: 200,073
Land Area: 903 sq. mi.
than in the nation as a
Person per sq. mi.: 221.5
whole over the last ten
years.104 And when Harris Interactive ranked the nation’s
civil justice systems, West Virginia’s ranked 49th.105 Only
Mississippi finished worse.106 Due to the slew of tort reform
measures Mississippi has since passed, West Virginians may
no longer be able to say, “Thank goodness for Mississippi.” 107
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West Virginia’s capital county has become particularly
well known for the insular nature of the legal community
and the invention of judicial shortcuts and causes of action
that result in million dollar damage awards for people who
are not even injured. Within the last fifteen months, the
local courts have received significant national attention for
their “creativity” and “family ties,” making them a bona fide
“judicial hellhole.”108
Instead of being a place where plaintiffs and defendants
may each present their positions fully and fairly in having
their disputes resolved by an impartial jury, Kanawha
County turned its judicial system – with the help of the
state’s highest court– into a commodity business, akin to
an ATM for claim filers.

Judicial Shortcuts Sidestep Due Process
The most glaring, high-profile shortcut in Kanawha County
involves asbestos litigation. The County grabbed national
headlines in the fall of 2002 when it consolidated into one
mass trial more than 8,000 claims against more than 250
defendants.109 These cases were batched together despite
the fact that they had nothing to with each other: they
involved many different types of alleged injuries (including
no injuries at all), were alleged to have occurred in places
all over the country, and involved literally hundreds of different products. The only commonality of the claims was
the word “asbestos,” as the process abandoned traditional
concepts of individualized proof that is the foundation of
our fault-based tort system.110 Writing separately upon the
9

West Virginia Supreme Court of Appeals’ upholding of the
trial court’s consolidation, Justice Maynard expressed that
he was “deeply concerned” regarding the trial court’s practices and noted that the defendants had likely been denied
due process for a myriad of reasons “and some federal
court will eventually tell us so.”111
The goal of the consolidation was never for justice to be
done. It was to force settlement, despite the injustice. Not
surprisingly, nearly all the claims settled, irrespective of
their merits or the culpability of the defendants. When one
company settled for about a quarter million dollars over a
product still available in home improvement stores today,
it considered it a major victory. At a forum hosted by the
American Tort Reform Association, Fred Baron, former
head of the Association of Trial Lawyers of America even
admitted the consolidation was probably unfair.112
The Kanawha County Court took another ill advised
shortcut for workers’ compensation claims. Under workers’
compensation, a company can only be sued directly if it
deliberately intended to harm employees – a serious charge
meant for the worst corporate actors. But to save time, the
courts “constructively concluded” a local employer was
guilty of “deliberate intent” and allowed direct suits to be
filed without any hearing on the issue. The court said it was
close enough that in a previous trial, a court found the
company may have been negligent in contributing to a similar health hazard for some local contractors. As noted in an
op-ed after the decision, the cases were “fundamentally different – from factual, legal and moral perspectives.”113

Inventing Causes of Action
Kanawha County also received national attention for its
“fear for cancer” cause of action, which allows people to
collect damages even though they do not have the disease.
The U.S. Supreme Court allowed the ruling to stand, saying the Federal Employees Liability Act, which was at issue
in the case, did not preclude the Kanawha County Courts
from allowing rail workers to recover “fear of cancer” damages in addition to the damages they received for other
non-cancerous injuries.114 In an unrelated decision, but one
certain to affect future rulings in Kanawha County, the
West Virginia Supreme Court continued its degradation of
traditional tort law by allowing noninjured people to collect cash damages. In February 2003, the Court expounded
on its creation of a “medical monitoring” cause of action,
saying that people receiving “medical monitoring” damages could keep the cash and do not need to be monitored for any medical condition.115
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Admittedly Pro-plaintiff
“I have a hard time not being lenient, as a jurist, on behalf
of those people,” current Chief Justice Larry Starcher has
been quoted as saying.116 That certainly explains why the
Court ruled for the claimant in 434 of the 494 workers’
compensation claims it accepted for review in 2002.117 In
2002, the Court ruled that a man driving his family to
church was within his scope of employment so he could
collect from his employer’s insurance company, that stress
is compensable without a preceding physical incident, and
that a worker can be awarded damages for “prolonged sitting.”118 Justice Starcher’s statement may also explain the
court’s mass consolidation into one trial of the asbestos
claims of some 8,000 plaintiffs (no one knows exactly how
many) against 250 corporations, despite the utter lack of
any similarity between the work sites, locations, diseases,
and extent of injury of the plaintiffs.119

Family Affairs
Given the family ties between the local plaintiffs bar and
those running the justice system in West Virginia’s capital
county, it is not likely that civil justice will be restored any
time soon. Two of the more high profile family ties were
profiled by the Wall Street Journ a l last year.120 Most interesting is the marriage of Scot Segal, Kanawha County’s
top plaintiffs’ lawyer, to Robin Davis, a Supreme Court
Justice. She supported the new causes of action while her
husband was the lead lawyer in a number of class action
suits seeking those damages. Not surprisingly, he was also
the lead plaintiffs’ attorney in the mass consolidation of
asbestos cases referenced above. The Segal-Davis 20,000
square-foot, $5 million estate was featured in Southern
Living m a g a z i n e . 1 2 1
In addition, Supreme Court Justice Warren McGraw’s
son is a plaintiffs’ lawyer who brought several medical
monitoring cases with claims in the billions of dollars
after his father authored a decision directly impacting
those claims.122 Justice McGraw’s brother, Darrell V.
McGraw, is the At t o rney General who handpicked the
lawyers (including Mr. Segal) who split $33.5 million in
legal fees from the state’s tobacco settlement. McGraw’s
own department kept just $714,635 in fees.123
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Nueces County, Texas
n May 29, 2003,
the Nueces County
District Court had its
busiest day in five years.
Trial lawyers thought it
might be the last
chance to file medical
malpractice lawsuits to
avoid the limits on damages in legislation pendNueces
Pop: 313,645
ing before the Texas
Land Area: 836 sq. mi.
Person per sq. mi.: 375.3
Legislature.124 It was
akin to filing ones taxes
on April 15. Their strong effort was in vain, since Texas’s
new medical malpractice statute did not take effect until
July 1, but the situation does show how this county is one
of the most litigious in the Lone Star State.

O

It is also one of the jurisdictions in which plaintiffs’ lawyers
like to forum shop. Every once in a while, they get caught
going too far. Ta ke the case of the Beaumont-based law
firm of Provost & Umphrey, which represents hundreds of
plaintiffs in asbestos cases pending in Nueces County. In
late 2002, Texas Judge Nanette Hasette slapped it with
$500,000 in sanctions for actions that threaten “the integrity of our judicial system.”125 According to press accounts,
defense attorneys alleged that four, single-plaintiff asbestos
lawsuits were filed in one hour in February in Nueces
County.126 Each complaint was identical and was filed
against the same defendants. Then began the shell game.
The first two cases were assigned to Judge Hasette, the
third to Judge Jose Longoria, and the fourth to Judge
Martha Huerta. The law firm then dismissed the case
assigned to Judge Longoria. It amended the complaint
assigned to Judge Huetra to include more than 300 plaintiffs and then moved to Judge Hasette’s court, apparently
because they felt she was a sympathetic judge. Apparently
not. Judge Hasette was not amused by these antics and
order the firm to pay individual filing fees and service
costs for each of the plaintiffs named in the lawsuit, in
addition to the $500,000 in sanctions.127 The Wall Street
Journal praised Judge Hasette for her “brave ruling” which
imposed “normal judicial ethics” on one of the “kingpins
of the trial bar.”128

Los Angeles County,
California – Central
Civil West Division
ow do you change an
excessive award into one
Los Angeles
Pop: 9,519,338
that is not unconstitutionally
Land Area: 4,061 sq. mi.
Person per sq. mi.: 2,344.2
excessive? In Los Angeles
County’s Central Civil West
Division, the answer is simple
and can be accomplished
quickly on any word processor. Either delete three of the
zeros or change the letter “b”
to the letter “m.” Just following ATRA’s release of the 2002
Judicial Hellholes report arrived the news of a $28 billion
punitive damage award against Philip Morris to a single
plaintiff, a 64-year-old former smoker. How did this court
address the unbelievable jury award? Easy, the court
reduced the $28 billion award to $28 million.129

H

A History of Astronomical Aw a r d s
The Central Civil West Division’s reputation for high jury
verdicts is well deserved. This jurisdiction is such a moneym a ker for plaintiffs’ lawyers that it is known to them as “the
Bank.”130 For instance, the $28 billion award comes on the
heels of a $3 billion verdict in the Central Civil West Division
to another single smoker in 2001, which was, at the time,
one of the highest verdicts in history.131 It also follows a $4.9
billion verdict against GM in 2000 involving the explosion of
a Chevy Malibu, where the defense was not permitted to tell
the jury that the driver who rear ended the car at over 70
miles per hour, was both speeding and drunk.132 Meanwhile,
the court allowed the plaintiffs’ attorney to present testimony regarding GM’s supposed lobbying to limit fuel-tank safety regulations, but did not permit the defense to present
the testimony of “high-ranking former public servants” to
rebut the plaintiff ’s testimony.133 And we still remember the
$760 million punitive damage award in a toxic pollution case
in 1998, where the jury responded to a judge’s call to “send
a notice out to the world.”134 While each of these awards
were reduced by a judge, the sheer magnitude of the
amounts, even after the reduction, is cause for alarm.

Breaking the Bank
At this rate, the sum of verdicts coming out of the Central
Civil West Division may exceed the total wealth of some
small countries. The Bank clearly needs to hire a guard
who will stop the looting and apply the law.

Bringing Justice to Judicial Hellholes
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Philadelphia, Pennsylvania
(Court of Common Pleas)
ow much is a
routine slip-andfall case worth: $5,000,
$25,000, $50,000? In
Philadelphia’s lawsuit
lottery, tripping over a
raised manhole cover
in the parking lot of a
Philadelphia
major employer,
Pop: 1,517,550
Land Area: 135 sq. mi.
Home Depot, is worth
Person per sq. mi.: 11,233.6
a cool $1 million.135
The impact of extraordinary awards is most noticed in the
healthcare industry, where, according to The Philadelphia
I n q u i r e r, “hitting the ‘malpractice lottery’ is a made-forPhiladelphia phrase.”136

H

The Focal Point for the Pennsylvania Medical
Liability Insurance Crisis
According to a 2003 study by the Pew Charitable Trusts,
which devotes an entire section to “The Special Case of
Philadelphia,” Pennsylvania has one of the worst situations
in the nation in providing affordable liability insurance
for physicians and hospitals.137 The report shows that, in
Philadelphia, plaintiffs are twice as likely to win jury trials
as in the rest of the nation and a substantial percentage of
cases result in verdicts greater than $1 million.138 In fact, the
median verdict in medical liability cases from 1994 through
2001 in Philadelphia county was $972,900, compared with
$410,000 in the rest of the state, according to a representative of the Pennsylvania Medical Society.139 In recent years,
the amount of medical malpractice verdicts in Philadelphia
(population 1.5 million) accounted for about 70% of the
total in Pennsylvania (population 12.3 million).140 According
to one researcher, “between 1999 and 2001, Philadelphia
courts returned verdicts of $1 million or more an average
of 29 times a year, compared to an average 37 times a year
in all of California” and plaintiffs won 44% of trials in
Philadelphia compared to 20% nationally.141 While some
claim that the number of medical malpractice verdicts over
$1 million has fallen in recent years in Philadelphia,142 data
also suggests that payments to settle malpractice cases continues to rise, with some insurers reporting record payouts,
as doctors and hospitals fear risking trial.143

about $210,000, must pay $150,000 per year in insurance
costs – an amount that has doubled in the last three years.
H i g h l y-skilled surgeons who find themselves faced with
$240,000 premiums in Philadelphia pack their bags for
states where rates are substantially lower.145 Hospitals also
find themselves in a bind. The President of a major
Pennsylvania hospital testified before Congress that medical
liability costs at his hospital rose 133% between 2001 and
2003.146 Speaking from his hospital’s experience in getting
hit with a $100 million award because the plaintiff ’s mother
perceived the private-practice physicians who treated her
infant to be employed by the hospital, the President questioned, “is it right to take $100 million out of the health
care system and give it to one family – after the lawyers
receive their 40 or more percent?”147
According to The Patriot-News, “while it is impossible to
put numbers on the problem, anecdotal evidence suggests
that sky r o c keting insurance premiums have persuaded far
too many physicians, especially those working in such specialties as obstetrics and neurosurgery, to retire early, move
to another state, or give up practicing their specialty.”148 For
those who continue to practice in Pennsylvania, the drastic
increase in premiums may be negatively impacting the standard of care. According to a 2001 poll by the Pennsylvania
Medical Society, 72% of doctors contacted said they did not
hire staff or buy new equipment as a result of the sudden
increase in their liability insurance.149 The Pittsburgh PostGazette reported that Frankford Hospital’s trauma unit in
Philadelphia temporarily closed when its orthopedic surgeons decided to give up operating rather than renew their
malpractice insurance.150 Small business owners are concerned that they will need to drop or cut back health insurance for their employees, and the public is concerned that
they will both have to pay more for heath care and have
less access to doctors due to the liability crisis. 151

As a cardiologist who attended a rally to focus attention
on rising premiums observed, “Talk to a doctor these days
and you’re likely to hear tales of misery.”144 Philadelphia
obstetricians, with a median national compensation of
12
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Miami-Dade County, Florida
n recent weeks, a hotly
contested debate concerning medical malpractice reform has grabbed
headlines in Miami-Dade
County.15 But this newcomer to the judicial hellholes
list has more problems
than just skyrocketing
medical malpractice rates.

I

Miami-Dade
Pop: 2,253,362
Land Area: 1,946 sq. mi.
Person per sq. mi.: 1,157.9

Punitives to Plaintiffs
With No Economic Harm
Just ask businesses such as Texaco Refining and Marketing.
In July 2003, a Miami-Dade jury pummeled it with a $33.8
million punitive damages judgment.153 This huge punitive
award came after the jury had found the plaintiff had suffered no economic damages as a result of Texaco’s
actions.154 This award appears unconstitutional in light of
the recent U.S. Supreme Court ruling in State Farm v.
C a m p b e l l, in which the Court ruled that a punitive damage
award must have some relation to the size of the compensatory award.155 The award is even more questionable considering the recent decision by Florida’s Third District
Court of Appeals, that in cases of fraud or where actual
harm is an underlying element of the claim, the plaintiff
must have actually suffered harm in order to receive punitive damages.156 The Court of Appeals correctly reasoned
that if no compensatory damages are awarded, it is impossible to measure what is a reasonable punitive award for
the plaintiff ’s harm.157

share a common trial.160 The appellate court then held that
an award that would result in bankrupting the defendants
was excessive and in violation of federal and Florida law.
In addition to violating both Federal and state law, the trial
was conducted in an unconstitutional manner. According
to the appellate court, the trial court essentially punished
the defendants without first finding them guilty, in violation of their Due Process rights, when they allowed punitive damages to be awarded without establishing the
defendant’s fault and liability towards the individual plaintiffs. 161 While these are only a few of the grounds the appellate court relied on to reverse the outrageous verdict, perhaps the most telling was when the appellate court blamed
the “‘runaway’ jury award” largely on the plaintiffs’ counsel’s outrageous use of inflammatory, racially-charged arguments and “racial pandering” throughout the trial and
“incited the jury to disregard the law.”162

Warning: Using a Cell Phone While Driving
Can Lead to Million Dollar Verdicts
It is not just the jury verdicts that are making headlines,
so are the kinds of suits being brought in the Miami-Dade
courts. Miami-Dade in one of the first counties to try a
case linking negligence in car accident cases with cell
phone usage at the time of the crash.163 It appears that the
trial lawyers have found a willing jury pool in Miami-Dade
for their new theory. By December 2002, there had already
been two multi-million dollar verdicts based on the new
theory. In one case, a jury awarded $21 million to a 74year-old woman injured in a crash that occurred while the
driver of the other car was talking on his cell phone.164 In
another similar trial shortly thereafter, a Miami-Dade jury
awarded the widow of a 75-year-old man $5.2 million.165

Remember Engle: Appellate Court
Decision Overturns $145 Billion Aw a r d
and Highlights Shoddy Legal Practices
This is the same “hellhole” responsible for the largest civil
judgment in this country’s history, Engle v. RJ Re y n o l d s, a
$145 billion punitive damage award to a class of approximately 700,000 Florida smokers against the tobacco industry back in 2000.158 In a decisive ruling in May 2003, the
Third District Court of Appeals scrapped the record breaking award based on a laundry list of egregious errors that
occurred in the Miami-Dade Circuit Court trial.159 The
appellate court opinion is perhaps the most revealing of
the kinds of antics that are going on in the Miami-Dade
county courthouses. In their first move to strike down the
colossal award, the appellate court rejected the classaction certification on the grounds that members of the
proposed class did not have sufficiently similar claims to
Bringing Justice to Judicial Hellholes
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City of St. Louis, Missouri

terparts in suburban St. Louis County or in most other
counties in the state.”177

ccording to Missouri
Lawyers We e k l y’s
annual survey, 2002 was
a banner year for plaintiffs in Missouri.166 The
s u rvey showed that even
a fter taking out the top
verdict, a $2.2 billion
verdict against a pharmacist who diluted medications, the next nine
highest verdicts of 2002
totaled a whopping $156 million compared with the relatively “paltry” $106 million total for 2001’s top ten awards.167
The infamous St. Louis City Circuit Court, which enters it
second consecutive year as a judicial hellhole, awarded
eight of the twenty-one highest plaintiffs’ verdicts in
Missouri (38%), a state made up of fort y-five judicial circuits
and two federal district courts.168 It is also home to an even
greater percentage of the highest settlements of 2002 –
half.169 Along with rising verdicts, the St. Louis City Circuit
Court has seen a rise in personal injury / medical malpractice claims.170 Between 2001 and 2002, there was a 9.1%
increase in malpractice cases filed, with 1,207 malpractice
defendants named in 231 cases compared with 1,090 malpractice defendants named in 214 cases filed in 2001.171
This is a 13.7% rise from 2000.172 In an October 30, 2002
hearing on professional liability insurance before the
Missouri Department of Insurance, Dr. Erol Amon, the
President of the St. Louis Metropolitan Medical Society,
testified that many of these cases are not settled because
of any legitimate malpractice that occurred, but for strictly
economic reasons or the risk of being slapped with an even
larger award in counties like pro-plaintiff St. Louis City.

The Missouri Supreme Court tried to stop forum shopping by ruling in October, 2001, that venue must be redetermined any time a plaintiff adds another defendant to
a case.178 This decision helps prevent plaintiffs from choosing the most friendly venue by filing a suit against an out
of state defendant, and then after venue was determined
to their liking, amending the original petition to include a
Missouri resident.179 Judge Wolff has also advocated merging the juror pool of St. Louis County with that of St.
Louis City in an effort to end the major motivation behind
c i t y-county venue maneuvering and make the juror pool
more representative of the community at large.180 This sensible idea has not come about.

St. Louis
Pop: 1,016,315
Land Area: 508 sq. mi.
Person per sq. mi.: 2,001.4

A

The good news for the unfortunate defendants that may
find themselves in this judicial hellhole is that the national
spotlight and criticism may be slowly having an impact. The
St. Louis Post-Dispatch referenced ATRA’s classification of
St. Louis City Circuit Courts “among the nation’s ‘judicial
hellholes’ of ‘litigation magnets,’” as making the need for
reform “more urgent.”181 Unfortunately, until the litigation
environment becomes more balanced, St. Louis City Circuit
Court continues on the list of judicial hellholes.

It is no secret that St. Louis City Circuit Court “is the
place to be” if you are a plaintiff.173 Many lawyers view St.
Louis judges and juries to be friendlier, even more generous to plaintiffs.174 Plaintiffs move cases to St. Louis City
because “St. Louis city is a better venue,” said one St. Louis
plaintiffs’ attorney.175 The Missouri Court of Appeals recognized that plaintiffs “pretensively” joined a company vice
president responsible for finance for the purpose of obtaining venue in St. Louis City, and denied venue in one case.176
Even Missouri Supreme Court Judge Michael Wolff has recognized that “[t]he preponderance of anecdotal evidence is
that jurors in the city of St. Louis are far more favorably disposed toward injured plaintiffs’ claims than are their coun-
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Holmes & Hinds Counties,
Mississippi
Holmes
Pop: 21,609
Land Area: 756 sq. mi.
Person per sq. mi.: 28.6

s discussed in the “points
of light” section of this
report, the number of mass
actions filed in hellhole
Jefferson County, Mississippi,
has begun to recently taper
off, a fact attributed to a
change in direction by the
county’s sole civil judge,
Judge Lamar Pi c k a r d . 182 The
result is that some of these
Hinds
cases are flowing to other
Pop: 250,800
Land Area: 869 sq. mi.
Mississippi counties, such as
Person per sq. mi.: 288.5
Holmes and Hinds Counties,
which show a willingness to permit abusive practices.183
These counties were named by respondents to ATRA’s survey as emerging judicial hellholes.

A

they only partially won his disability case. While the judge
dismissed the lawsuit and assessed court costs against the
p l a i n t i f f, it did not impose the fine, leaving judges and
commentators question when an appropriate instance
exists for use of the new law.188

Holmes County
Holmes County has a number of the problems endemic to
judicial hellholes. Cases with little connection to the area
end up in Holmes County. For example, it was reported
that one recent lawsuit had only 1 plaintiff out of 22, and
only 1 defendant out of 66, from Holmes County.184 This is
the perfect formula for avoiding the jurisdiction of the federal courts and keeping a case with little or no relation to
Holmes County in the judicial hellhole.
Holmes County also appears to share injustice in
asbestos litigation with its hellhole colleagues. In
December 2001, a Holmes County jury awarded $25 million each to six plaintiffs, for a total of $150 million, who
alleged they were exposed to asbestos at several workplaces in Mississippi.185 Their claims came from exposure
in different environments, ranging from schools to shipyards and industrial boiler rooms.186

Hinds County
In Jacobellis v. Ohio (1964), Justice Potter Stewart said
that he could not define pornography, “[b]ut I know it
when I see it.”187 Could the same not be said of frivolous
lawsuits? Well, not in Hinds County. This year, a debate
raged in the Hinds County Circuit Court as to what the
legislature meant when it passed a law that “frivolous lawsuits” are subject to a $1,000 fine. In that case, the plaintiff, Edward Keszenheimer filed a $27.5 million lawsuit
against his own attorneys, claiming legal malpractice after

Bringing Justice to Judicial Hellholes
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Dishonorable Mention

S

ome areas, although not the most frequently identified
by respondents to ATRA’s survey, are awarded a
“dishonorable mention.” This report highlights a part i c ular abusive practice or warped litigation environment in
these jurisdictions.

Hampton County,
South Carolina
outh Carolina law
allows people to file
an injury lawsuit against
a company anywhere in
the state in which it does
business or owns property, regardless of where
the plaintiff lives or was
injured.189 They choose
Hampton
Pop: 21,386
Hampton County (pop.
Land Area: 560 sq. mi.
Person per sq. mi.: 38.2
20,000) for its reputation
for high verdicts and
friendly courts and juries, and have turned this county into
a “litigation machine.”190 Corporations from around the
state and nation are pulled into Hampton County. 191 A
review of the Court of Common Pleas docket of cases set
for jury trial over the next year include a substantial number of lawsuits against CSX Transportation, Inc., as well as
several against other national companies, such as
Monsanto, Ford, and General Motors, among others.192
Although South Carolina allows courts to transfer cases
when “there is reason to believe that a fair and impartial
trial cannot be held” or “when the convenience of witnesses and the ends of justice would be promoted by the
change,”193 we are told by local attorneys that Hampton
County judges, without fail, deny such motions, which are
not appealable until after the conclusion of the trial.

S

ruling would have allowed a nationwide class action
against Monsanto to proceed despite a state law not permitting actions in state courts when the cause of action
arose outside the state.195 In a ruling that defies logic, the
Hampton County court had found that since all of the
class representatives were residents of South Carolina, the
entire class, which might have included thousands of people from outside the state who could not have independently sued in the state, could sue in Hampton County.196
Fortunately, the Supreme Court of South Carolina disagreed.197 The Court’s ruling may spare Hampton and
other South Carolina counties from becoming the next
Mecca of nationwide class action lawsuits. In addition, legislation pending in the South Carolina Legislature would
revise the state’s venue law to allow claims against corporations (1) in the county of the corporation’s principal
place of business; or (2) in the county where the cause of
action arose, and, (3) in the case of an out-of-state corporation, if neither (1) nor (2) applies, where the plaintiff
resides.198 Venue reform along these lines would help
address the problem in Hampton County.

A recent positive development is an April 2003 reversal
of a Hampton County Circuit Court decision by the
Supreme Court of South Carolina.194 The Hampton County
Bringing Justice to Judicial Hellholes
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West Virginia’s
Northern Panhandle
Marshall
Pop: 35,519
Land Area: 307 sq. mi.
Person per sq. mi.: 115.7

Wetzel
Pop: 17,693
Land Area: 359 sq. mi.
Person per sq. mi.: 49.3

ecent lawsuits in West
Virginia’s Northern
Panhandle, including
Wetzel and Marshall
Counties, have respondents to ATRA’s survey
on edge that, notwithstanding the entire state’s
designation as a judicial
hellhole, justice in this
region is becoming part i cularly difficult to find.

R

“Hog-tied in the middle of the courtroom” with “nowhere
to run.”199 That’s how one defense lawyer described his
experience in a Wetzel County courtroom after the judge
stripped the defendant of its right to present all of its possible defenses. The result – a $39 million verdict, including
$34 million in punitive damages – the largest verdict by far
in the county’s history, one of the highest ever in the state,
and one of the 100 largest in the country in 2002.200 Could it
be just a coincidence that the trial judge’s greatest contributor was none other than the law firm that “won” the case?201
West Virginia has also become one of the first states in the
nation to use its consumer protection statute to attack
national major investment firms for allegedly providing overly optimistic advice.202 State Attorney General Darrell McGraw
chose to bring this lawsuit in the Marshall County Circuit
Court, which has no apparent connection to the case, showing that even the state can forum shop, particularly when it
is in bed with plaintiffs’ lawyers. The attorney general is
seeking fines of $300 million or more from the firms. If
found liable, will the investors receive any of this reward? “It
is possible,” McGraw says, but obviously the motivation is a
windfall for the state treasury and the benefit of the private
attorneys hired to bring the case. In fact, the Attorney
General handpicked private law firms to pursue these suits,
without any open and competitive bidding or legislative
approval, and they will profit more than the alleged victims.
At least three of the four law firms involved were contributors to AG McGraw’s recent election campaigns.203
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New Mexico Appellate
Decisions Raise Cause
for Concern
ecent appellate level
decisions in New
Mexico have caused concern among survey respondents that justice in the
state may be headed south.

R

Consider these facts. An
individual brings his car to
the shop for repairs. As
instructed by the repair
shop, he leaves his keys in
the car. A criminal gains
entry to the shop and steals the car. The next day, the thief,
while being chased by police and driving at speeds of up
to ninety miles per hour, crashes head-on into another
vehicle, killing one occupant and severely injuring a passenger. Who is responsible for this accident: (A) the thief; (B)
the police; (C) the owner of the stolen car; or (D) the
repair shop? Believe it or not, according to the Supreme
Court of New Mexico, if you guessed (C) or (D), you would
be correct. In a May 2003 ruling, the court found that it is
foreseeable that a car left unattended with its keys in the
ignition will be stolen and used for joyriding, and that a
police chase resulting in an accident is also a probable
result of this chain of events.204 Thus, one who owns or is in
possession of a vehicle that is left with its keys can be held
responsible for the independent actions of a criminal who
is trying to evade the police and anyone hurt or killed in
the process. You did not leave your keys in the car, did you?
Another expansion of liability came from the Supreme
Court of New Mexico in March 2003, when it became the
first state court to allow “unmarried cohabitants” to recover
for loss of consortium. In that case, the male domestic partner suffered a back injury in a car accident.205 His partner,
whom he had lived with for many years and with whom he
had three children, but never formally married, sought
damages because their social and sexual relations had deteriorated after the accident. Ordinarily, loss of consortium
damages can only be recovered by a person’s spouse or the
parents of a child. Nevertheless, instead of looking to
whether the two partners were legally married at the time
of the accident, the court extended the ability to receive
loss of consortium damages to anyone with an “intimate
familial relationship,” which would be determined based on
“a myriad of factors.”206 The court’s opinion attempts to narAmerican To rt Reform Association

row the scope of this claim to people in committed and
exclusive relationships that are living in what might be considered common law marriage, and recognizes that a defendant should not have the burden of “fighting off ” multiple
claims for loss of consortium.207 However, the elimination of
the marriage requirement opens the door to novel loss of
consortium claims, which may be permitted by lower
courts. This is a case where stretching legal principles to fit
sympathetic facts makes bad law. ATRA is concerned with
the expansion of liability in this area by the courts, and
takes no position on the underlying social issue, which is a
policy decision best considered by the state legislature.
The Supreme Court of New Mexico has another chance
to expand liability in a case pending before it. In a February
2003 decision, the New Mexico Court of Appeals ruled that
a third party who is injured in a car accident by an insured
person can sue their insurance company if it does not
“mediate, resolve, and settle” her action.208 It did so, on the
urging of the state’s trial lawyer association, despite a compelling argument that the legislature consciously decided
not to grant such a cause of action to third parties.209 Under
prior law, only the insured party could make such a claim.
If the opinion is upheld, it may cause significant increases
in automobile insurance premiums.
These recent appellate decisions raise cause for concern
over how the courts will view further expansions of liability, such as in the class action litigation coming out of Santa
Fe, New Mexico. “Modal” lawsuits,210 have been called the
“poster child for class-action abuse,”211 and many would call
frivolous.212 In these suits, plaintiffs’ lawyers claim insurance companies failed to adequately disclose an alleged
“annual percentage rate” to policyholders who pay their
premiums in installments rather than paying annually.213
Insurers point out that the extra charge is a legitimate
administrative fee because it costs more to process multiple checks than to process single yearly checks, that the
rates are fully disclosed and approved by state regulators,
and that policyholders can easily calculate their yearly rates
by simple multiplication.214 The lawyers walk away with
millions of dollars in the bank, while their clients receive
next to nothing or nothing at all.215 As one policyholder
remarked about yet another modal litigation case, “that’s
just another case where the lawyers made the money and
the individual public citizens got nothing.”216 It is also an
example of “regulation through litigation,” where plaintiffs’
lawyers are seeking to impose requirements that have
never been sought by the New Mexico Insurance Division
– a government agency with a statutory duty to ensure that
consumers receive full and fair disclosure from insurers.

Bringing Justice to Judicial Hellholes
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Points of Light

“P

oints of light” is a section that is new to ATRA’s
Judicial Hellhole’s report. These are areas where
judges and legislators recently intervened to stem abusive
practices, providing a sense of hope that their respective
courthouse, city, county, or state will emerge from the
depths of its hellhole status.

Texas’s Civil Justice Reform
The Texas Legislature reacted to the state’s medical insurance crisis, and class action and general lawsuit abuse in
jurisdictions such as Jefferson County, by passing the Texas
Omnibus Civil Justice Reform Act of 2003, H.B. 4.217 This
comprehensive reform legislation provides meaningful
reform in many areas, including products liability, class
actions, proportionate responsibility, appeals bonds, and
multi-district litigation. In addition to various other positive measures in the bill, the new law includes venue and
“f o rum non conveniens” reform, which helps ensure that
claims are brought in a county with a rational relationship
to the lawsuit.
H.B. 4 provides great cause for optimism for restoring
fairness to Texas courts. It is too early, however, to declare
the problem fixed, as the new law will undoubtedly face
constitutional challenges from the trial bar. A 1999 decision
by the Texas Supreme Court, which upheld an amendment
to Texas law that closed a loophole in its forum non conveniens statute that allowed thousands of out-of-state residents to clog Texas courts with asbestos claims,218 is a good
sign for the viability of H.B. 4. Just to be safe, on September
13, 2003, Texas voters passed a constitutional amendment,
Proposition 12, that explicitly authorizes the Texas
Legislature to limit noneconomic damages in medical liability and other cases. This Amendment should help avoid
constitutional challenges to the noneconomic damages cap
provided in H.B. 4, and may allow future reforms to avoid
judicial nullification.219
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Tort and Expert Testimony
Reform in Mississippi
Although abuse remains prevalent in Jefferson, Holmes,
and Hinds Counties, there is reason for hope that the situation will improve. On December 3, 2002, the Mississippi
Legislature intervened and passed a broad tort reform
package, H.B. 19, with the support of business, labor, and
doctors.220 The new law, which was signed by Governor
Ronnie Musgrove and became effective on January 1,
2003, includes joint liability reform, a modest cap on punitive damages, and a limitation on duplicative recovery of
“hedonic,” or lost enjoyment of life, damages. The Act, also
includes sections that limit advertising by out-of-state
attorneys and authorizes the imposition of a small penalty
for frivolous pleadings. It provides some protection for
small businesses, such as the Bankston Drug Store, by providing that a defendant whose liability is based solely on its
status as a product seller, may be dismissed from the
action, so long as there is another defendant from whom
the plaintiff may recover.
Following passage of the legislation, there was a rush
on Mississippi courts by plaintiffs’ lawyers to file thousands
of “last-minute lawsuits” before the new law went into
effect,221 particularly in judicial hellholes Jefferson, Holmes,
and Hinds counties. 222 While it may take a few years to get
through all of the cases filed before the law went into
effect, there are good signs that the new legislation is
causing a “tremendous decrease in the number of cases
filed…”223 Just 100 civil cases have been filed in Jefferson
County in the first nine months of 2003, compared to the
2002 total of 391 filings, while approximately 72 mass tort
cases were filed in the first six months of 2003 compared
to around 969 for the entire year of 2002.224 There is no
certainty that the decline in filings is due to the recent
legislation and there are still several avenues that allow for
lawsuit abuse under Mississippi law.225 In addition, H.B. 19
unfortunately does not change Mississipp i’s “good-for-one,
good-for-all” rule of civil procedure, which allows plaintiffs’
attorneys to choose to bring a lawsuit in any county in the
21

state in which a single plaintiff resides, no matter the number of plaintiffs. Thus, mass joinders continue to loom large
over the Mississippi legal landscape.
The Mississipp i Supreme Court also deserves recognition
for its recent action to clamp down on junk science in the
courtroom. As early as 1961, Mississippi applied the Frye
“general acceptance” test as the standard for the admissibility of expert testimony in the state’s courts.226 It continued
to apply this standard even after the Supreme Court of
the United States adopted the more rigorous Daubert test
in 1993. In May 2003, the Mississippi Supreme Court
amended Mississippi Rule of Evidence 702 to adopt the
Daubert standard.

Judge Pickard Takes a Positive Step
to CurtaiL Mass Action Abuse in
Jefferson County, Mississippi
The number of mass actions filed in Jefferson County has
begun to recently taper off, a fact attributed to a change in
direction by the county’s sole civil judge, Judge Lamar
Pickard, in July 2001.227 Judge Pickard deserves praise for
his willingness to scrutinize his court’s joinder practices
and for reaching the conclusion that joinder is not proper
“where you have different work sites, different defendants,
different exposures, plaintiffs from different places and different injuries.”228 Since that time, Judge Pickard has
reportedly only permitted joinder if all plaintiffs reside in
Jefferson County.229 The result is that smart plaintiffs
lawyers are slowly moving into other Mississippi counties,
which show a willingness to permit such practices. 230

Venue Reform in West Virginia
The West Virginia state legislature deserves credit for closing West Virginia’s loose venue law, which had allowed
plaintiffs from around the nation to file suit in the state’s
p l a i n t i f f-friendly courts. The 2003 law requires a person’s
alleged injury to occur in the state in order for them to file
suit there.231 Studies had shown that the average West
Virginian was spending $997.96 each in an addition “tax”
for the thousands of out-of-staters who filed lawsuits in
West Virginia despite never stepping foot in the state.232
Unfortunately, the legislature has done little to address the
judicial system itself, which has been largely left unfettered
and unchecked in its regular abuse of power.
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Pennsylvania Takes Steps to
Address Fo rum Shopping
In 2002, the Pennsylvania General Assembly took a laudable step to address forum shopping by strengthening the
state’s venue law to require medical malpractice lawsuits
to be tried in the county in which the patient received
care. Commentators hope that the new rules will “help
end the all-too-common practice of plaintiffs suing defendants with peripheral involvement in a medical liability
action merely because one defendant is in Philadelphia or
some other ‘jackpot’ county.”233 Additional medical malpractice reform efforts in Pennsylvania face a major constitutional obstacle, as the Pennsylvania Constitution prohibits the General Assembly from placing limits on damages in personal injury lawsuits, except in workers’ compensation cases. 234
During the drafting of this report, it was reported that
Philadelphia Common Pleas Judge Norman Ackerman
began tossing out lawsuits by people from around the
country, saying the claims should be dealt with in other
states.235 The ruling occurred in the cases of five plaintiffs
from Washington, Hawaii, Missouri and Arizona, who said
they suffered strokes after taking Alka-Seltzer Plus Cold
medicine, allegedly due to a former ingredient in the popular pill. According to Judge Ackerman, who is chief of a special Philadelphia court that hears complicated product liability cases involving huge numbers of plaintiffs, “Most of
those cases, like this one, involve out-of-state plaintiffs who
chose to file [in Philadelphia] for no apparent reason other
than the fact that their attorneys have their offices here.”236
Judge Ackerman’s ruling may help stem forum shopping in
the hundreds of other suits filed in Philadelphia’s Complex
Litigation Center.
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Addressing the Problems in Hellholes

A

TRA’s hellholes initiative seeks not only to identify the
problems in hellhole jurisdictions, but also to suggest
ways in which to change the litigation environment so that
these jurisdictions can shed the hellhole label and restore
the fundamental concept of “Equal Justice Under Law.”

Media Attention
Perhaps the best way in which to change the attitude in
hellhole jurisdictions is for the media to help make the
surrounding community aware of the litigation abuses in
hellholes and the adverse effects of those abuses. By any
measure, the 2002 report was a great success bringing to
light the abuses in certain courts and branding these jurisdictions with a common name, “judicial hellholes.” ATRA’s
survey was featured in reports by USA To d a y, Business
We e k, the Financial Times, the Wall Street Journ a l, the
National Law Journ a l, Baton Rouge Advocate (La.), the
Times-Picayune (La.), the Belleville News-Democrat (Ill.),
the Chicago Tribune (Ill.), the Pantagraph (Ill.), the St.
Louis Post-Dispatch (Mo.), the Sun-Herald, the Dallas
M o rning News (Tex.), and the Charleston Gazette (W.Va.),
among others. Public light and public pressure may inspire
judges to become more evenhanded jurists; and the counties in which they sit may shed the title of judicial hellhole.

Venue and Forum non
conveniens Reform
Venue and f o rum non conveniens are two concepts that
relate to ensuring that lawsuits have a logical connection with
the jurisdiction in which they are heard. Venue rules govern
where, within a state, an action may be heard. As our hellhole
examples demonstrate, certain areas in a state may be perceived by plaintiffs’ attorneys as an advantageous place to
have a trial. As a result, plaintiffs’ attorneys may try to bring
their claims there. A fair venue reform would require plaintiffs to bring their cases where they live or where they were
injured, or where the defendant’s principal place of business
is located. This reform would help stop the forum-shopping
that allows hellholes to become magnet jurisdictions.

Bringing Justice to Judicial Hellholes

Forum non conveniens, a related concept, allows a court
to refuse to hear a case if there is a more appropriate
forum in which the case could and should be heard.
Although similar to venue, forum non conveniens c o n t e mplates that the more appropriate forum will be in another
state, rather than in a different area of the same state.
Forum non conveniens reform would oust a case brought
in one jurisdiction where the plaintiff lives elsewhere, the
injury arose elsewhere, and the facts of the case and witnesses are located elsewhere. By strengthening the rules
governing venue and forum non conveniens, both legislatures (who pass the rules) and courts (who apply the rules)
can ensure that the cases are heard in a court that has a
logical connection to the claim, rather than a court that will
produce the highest award for the plaintiff.

The Class Action Fairness Act
Class actions and mass joinders, when their abuse is permitted by the courts, allow plaintiffs’ lawyers to bring hundreds or thousands of claimants together in a favorable
state court, and put enormous pressure on defendants to
settle even non-meritorious claims.237 As this report goes to
press, federal legislation, the Class Action Fa i rness Act of
2003, has passed the House of Representatives and awaits
a floor vote in the United States Senate.238 This legislation,
if enacted into law, may help alleviate lawsuit abuse in such
hellholes as Madison County, Illinois; Jefferson County,
Mississippi; and Kanawha County, West Virginia.
The federal class action reform law, which would include
mass actions within its scope, would allow a defendant to
move these mass actions from state to federal court when
a substantial percentage of the plaintiffs are not residents
of the state in which they are filed. The legislation would
authorize federal courts to exercise discretion over cases
where 25%-75% of plaintiffs are from out-of-state. It would
allow cases with 100 or less plaintiffs to remain in state
court, however, which would continue to provide plaintiffs’ lawyers with an opening to manipulate the system. In
sum, the Class Action Fa i rness Act is positive legislation
23

that should be enacted by Congress now. It may help curtail class action and mass consolidation abuse, however, it
leaves some opportunity for plaintiffs’ lawyers to steer
clear of their provisions.

seriously, and seeking competent independent science
experts, judges can take more control over their courts and
restore the essential burden on plaintiffs to prove causation
in tort cases.

Strengthening Rules on
Expert Testimony

Encourage and Improve Jury Service

Junk science pushed by pseudo “experts” has tainted tort
litigation for decades. The more complex the scientific
matters, the more trials tend to be determined by which
“experts” the jury likes the best or believes the most and
not on the sound principles of science. Typical trial lawyer
tactics are to use statistics and anecdotes to cover up the
scientific flaws in their theories, use family doctors to testify on matters completely unrelated to their expertise and
try unreliable scientific techniques to engineer studies in
their favor. 239
Large-scale injustice is the result. Contrary to in-court
findings, it is now accepted scientific fact that silicon
breast implants do not cause systematic disease, and there
is no connection between Bendectin and birth defects.
Another example is Dalkon Shield litigation, where the
plaintiffs’ experts “showed almost compete [sic] disregard
for epidemiologic principles in its design, conduct, analysis
and interpretation of results.”240 Nevertheless, billions of
dollars were lost, products were taken off the market and
thousands of innocent workers lost their jobs.
Ten years ago, the U.S. Supreme Court in Daubert v.
Merrell Dow Pharmaceuticals, Inc.241 told courts that it
was their responsibility to act as gatekeepers to ensure
that junk science stays out of the courtroom. The Daubert
standard provides that, in determining reliability, the court
must engage in a “preliminary assessment of whether the
reasoning or methodology underlying the testimony is scientifically valid and of whether that reasoning or methodology properly can be applied to the facts at issue.”242 In
addition, when determining scientific reliability the trial
judge should consider (1) whether the proffered knowledge can be or has been tested, (2) whether the theory or
technique has been subjected to peer review and publication, (3) the known or potential rate of error, and (4)
whether the theory or technique has gained general
acceptance in the relevant scientific discipline.243
Still, twenty-two states have not adopted anything close
to the Daubert principles.244 Even in states where Daubert
governs, some judges are not doing their jobs effectively, as
they have difficulty distinguishing between real and fake
science245 – the same problems that juries have faced for
years. By adopting Daubert, taking their gatekeeper roles
24

Litigators frequently observe that if juries included a fair
share of business owners, professionals, and working
Americans, then they would be more likely to reach wellreasoned decisions and there might be fewer excessive
and bizarre verdicts. All of us must do our part to encourage jury service. Some employers may see jury service as a
burden on their business. This attitude must change.
Employers should adopt juror-friendly policies, such as
continuing employee compensation during jury service
and not penalizing employees by requiring them to use
leave time to serve. Business owners and managers should
lead by example by serving on juries themselves and
encouraging their employees to serve.
While there are some steps that employers and citizens
can take to promote jury service, there is also a need for
legislative reform. Although Americans overwhelmingly
support the jury system, many citizens fail to appear for
jury duty when summoned or strive to get out of jury service once they enter the courthouse. Most of these individuals do not lack a sense of civic duty. Rather, they are discouraged from jury service by the hardship and headache
imposed by antiquated systems that leave little or no flexibility as to the dates of service, require long terms of service, and allow for the possibility of service on a lengthy trial
with no more than nominal compensation. Exemptions
available to members of certain professions provide some
privileged members of society with an easy way out of service, while loosely defined hardship exemptions provide
many others with a means of escape. The result of many
current jury laws is that many people cannot or will not
serve. This leads to a jury pool that excludes the perspectives of many in the community.
The American Legislative Exchange Council (ALEC),
the nation’s largest bipartisan membership organization of
state legislators, has developed model legislation, the Jury
Patriotism Act, that addresses and breaks down each of the
barriers to jury service. The Act increases the flexibility of
jury service by providing an easy postponement procedure,
guarantees that a juror who is not selected for trial on the
first day of service would return to work by the next business day, and provides wage replacement or supplementation to those who are selected to serve on long trials
through a fund financed by court filing fees. The model act
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also makes it more difficult for citizens, particularly professionals, to avoid jury service by eliminating all automatic
disqualifications or exemptions based on occupation,
ensuring that only those who will experience true hardship
will be excused from service. Legislation based on the
model act was adopted in 2003 in Arizona, Louisiana, and
Utah.246 ATRA supports these reforms, which will make it
easier for people of all backgrounds to participate in jury
service and provide for more representative juries.

Addressing the Asbestos Crisis
Forum shopping, mass consolidations, expedited trials,
multiple punitive damages awards against defendants for
the same conduct, and the overall lack of due process
afforded to defendants were issues repeatedly raised by
respondents in the asbestos litigation context. The
Supreme Court of the United States has described the litigation as a “crisis.”247 The number of asbestos cases pending nationwide doubled from 100,000 to more than
200,000 during the 1990s.248 Ninety thousand new cases
were filed in 2001 alone.249 Most of these claimants are not
sick and may never develop an asbestos-related disease.250
These claims siphon limited resources away from those
who need it most, while lawyers get rich off the litigation.
Already, at least 67 companies have been driven into bankruptcy.251 Plaintiffs’ lawyers have responded by casting their
litigation nets farther and wider. As a result, lawsuits are
now piling up against companies with only a peripheral
connection to the litigation, such as engineering and construction firms, and plant owners.252

those who need it now. Other state courts should consider
adopting similar practices.
The Supreme Court of the United States, lower court
judges, commentators, and public policy organizations have
repeatedly called on the United States Congress to address
the asbestos litigation crisis. At the time of this writing, a
the Fairness in Asbestos Injury Resolution Act (“FAIR Act”)
is awaiting a floor vote in the U.S. Senate, and has proceeded further than any asbestos bill in the past decade. That
bill, which is sponsored by Senator Orrin G. Hatch (RUtah), would establish a trust fund, financed by contributions from insurers and defendant companies, that would
pay compensation to claimants who meet certain medical
criteria. Senator Don Nickles (R-Oklahoma) has also introduced a bill with a more narrow approach. It would provide
that courts must dismiss asbestos claims of those who do
not meet a set of objective medical criteria until such time
as they meet the standards provided in the legislation. Both
approaches have merit and would greatly help curb out-ofcontrol asbestos litigation, which is bad for those who are
sick and for the Nation’s economy.

Several state courts should be applauded for adopting
trial plans that give priority to sick claimants. Some of
these courts have adopted “inactive” or “deferred” docke t
plans, which place a lawsuit on inactive status until the
plaintiff meets certain medical criteria. Boston, Chicago,
and Baltimore were the first to adopt such plans in the late
1980s and early 1990s.253 In the past two years, New York
City, Syracuse, and Seattle followed.254 Other jurisdictions
have adopted innovative case management orders to simply dismiss claims of unimpaired plaintiffs without prejudice, with the understanding that they can re-file should
they develop a disease.255 The federal courts have also
adopted a system to prioritize the claims of sick people.256
Some courts also have adopted standing orders that severe
claims for compensatory and punitive damages to ensure
that limited resources go first to medical bills.257 Each of
these solutions protects those who have been exposed to
asbestos by allowing them to bring a claim should they
become ill in the future, while preserving resources for
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Conclusion

T

he 2002 Judicial Hellholes report concluded, “Judicial
hellholes do not need to remain hellholes.” The litigation abuses highlighted in that report helped spur legislative and judicial interventions that provide reason for optimism that “equal justice under law” can be restored to
those jurisdictions. Just as important, the 2002 report sent
a message to hellhole jurisdictions: someone is watching.
As this year’s report shows, there is much work to be
done, and state legislatures and courts can support the
reforms suggested by ATRA above. Most importantly, individual judges should strive to improve the situation in judicial hellholes by applying existing law and procedural rules
in a fair and evenhanded manner.
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