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his eighth annual report documents litigation abuses
in areas identified by the American Tort Reform
Foundation (ATRF) as “Judicial Hellholes®.” The purpose
of this report is 1) to identify areas of the country where
the scales of justice are radically out of balance and 2)
to provide solutions for restoring balance, accuracy and

predictability to the American civil justice system.

Most judges do a diligent and fair job for modest pay. But
their good reputation and goal of providing balanced justice in
America are undermined by the small number of jurists who do
not dispense justice fairly and impartially.

Judicial Hellholes are places where judges systematically apply
laws and court procedures in an unfair and unbalanced manner, gen-
erally against defendants in civil lawsuits. The jurisdictions discussed
in this report are not the only Judicial Hellholes in the United States;
they are merely among the worst offenders. These cities, counties
or judicial districts are frequently identified by members of the
American Tort Reform Association (ATRA) and other individuals
familiar with the litigation. The report considers only civil cases; it
does not reflect in any way on the criminal justice system.

Though entire states may occasionally be cited as “Hellholes,”
it is usually only specific counties or courts in a given state that
warrant this citation. In many states, including some that have
received national attention, the majority of the courts are fair and
the negative publicity is a result of a few bad apples. Because judges
generally set the rules in personal injury lawsuits, and judicial
rulings are so determinative in the outcome of individual cases, it
may only take one or two judges who stray from the law in a given
jurisdiction to give it a reputation as a Judicial Hellhole.

Although ATRF annually surveys ATRA members and others
with firsthand experience in Judicial Hellholes as part of the
research process, the report has become so widely known that
ATRF continually receives and gathers information provided by a
variety of additional sources.

To the extent possible, ATRF has tried to be specific in
explaining why defendants are unable to achieve fair trials within
these jurisdictions. Because ATRA members may face lawsuits in
these jurisdictions, some members are justifiably concerned about
reprisals if their names and cases were identified in this report —a
sad commentary about the Hellholes in and of itself. Defense
lawyers are “loathe” to get on the bad side of the local trial bar and
“almost always ask to remain anonymous in newspaper stories.”

ATREF interviewed individuals familiar with litigation in
the Judicial Hellholes and verified their observations through
independent research of press accounts, studies, court dockets and
judicial branch statistics, and other publicly available informa-
tion. Citations for these sources can be found in the nearly 400
endnotes following this report.

The focus of this report is squarely on the conduct of judges
who do not apply the law evenhandedly to all litigants and do not
conduct trials in a fair and balanced manner. But as scrutiny of
the judiciary by the public, the media and the other two branches
of government has been heightened in recent years, thanks in part
to this annual report and others like it, the adaptive plaintiffs’ bar
has begun to explore new strategies for expanding liability through
legislatures and government agencies. Accordingly, the Judicial
Hellholes report also analyzes those strategies.

ATRF welcomes information from readers with additional
facts about the Judicial Hellholes in this report, as well as on
questionable judicial practices occurring in other jurisdictions.
Information can be sent to:

Judicial Hellholes

American Tort Reform Foundation

1101 Connecticut Avenue, N.W., Suite 400
Washington, D.C. 20036

Email: judicialhellholes.atrf@atra.org

To download a copy of this report in pdf format, visit
www.atra.org.

ABOUT THE AMERICAN TORT REFORM FOUNDATION

The American Tort Reform Foundation (ATRF) is a District of Columbia nonprofit corporation,
founded in 1997. The primary purpose of the Foundation is to educate the general public about:
how the American civil justice system operates; the role of tort law in the civil justice system; and
the impact of tort law on the private, public and business sectors of society.

Judicial Hellholes is a registered trademark of ATRA being used under license by ATRF.



udicial Hellholes are places where judges sys-

tematically apply laws and court procedures in
an inequitable manner, generally against defendants
in civil lawsuits. In this eighth annual report, ATRF
shines the spotlight on six areas of the country
that have developed reputations for uneven justice.
Many of the jurisdictions cited this year have been
cited before, and positive reforms are often fought
tooth-and-nail. Not coincidentally, the local or state
economies in many of these Hellholes jurisdictions
have suffered more than most during the latest reces-
sion. And while reasonable people may disagree about
the specific rankings assigned to each, no one can rea-
sonably argue that the jurisdictions cited in this report
do not qualify as Judicial Hellholes.

SOUTH FLORIDA

South Florida, the home of WhoCanISue.com, is known for its
medical malpractice claims, never-ending tobacco lawsuits and
generous verdicts. Trial practices favor plaintiffs, as exemplified
by a string of reversals in a Miami-Dade case against Ford Motor
Company. Florida is also developing a reputation as the place to
bring slip-and-fall lawsuits due to its lower burden of proof com-
pared to other states, making the state ripe for fraudulent claims.
Supermarkets, corner stores, and restaurants have no choice

but to settle, regardless of whether they could have prevented
accidents. In addition, Florida is one of the few states that allow
those who drive under the influence of alcohol or drugs to sue
the automobile manufacturer for failing to prevent their injuries
by designing a safer car, while hiding from the jury the driver’s
responsibility for the crash. South Florida is home to several legal
scandals this year, in which lawyers enriched themselves with their
clients’ money and bought hospital records to solicit business.
Even the organization representing plaintiffs’ lawyers in the state
has found itself in hot water.

JUDICIAL:::
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WEST VIRGINIA

West Virginia has gained its poor reputation as a place in which
civil defendants often cannot receive justice. This perception is
due to the state’s unique lack of appellate review; the home court
advantage provided by locally elected judges to in-state plaintiffs
against out-of-state corporations; unfair trial practices; and the
novel, liability-expanding decisions of its high court. West Virginia
is also known for its close relationships between the plaintiffs’ bar
and its long-serving state attorney general. Recently, some busi-
nesses have attempted to fight back by exposing fraudulent claims.
The recent recommendation of an Independent Commission on
the Judiciary that West Virginia establish an intermediate appellate
court and an appeal as a matter of right, as detailed in a Point of
Light, provides some hope that West Virginia may be turning the
corner on the road to reform. Until West Virginia shows tangible
change, however, it remains a troubling Judicial Hellhole.

COOK COUNTY, ILLINOIS

Cook County is Illinois’ center of litigation, hosting 65 percent

of the state’s lawsuits while serving as home to just 41 percent

of its population. This disparity has widened over the past 15
fifteen years. O’Hare is not just busy with tourists, but also with
lawyers bringing claims from around the state, across the country,
and even from abroad. Lawsuits in hyper-litigious Cook County
include claims that a dolphin at a zoo splashed spectators, that fire
engine sirens are too loud, and that a camp is responsible for the
deaths of teenagers who took a late night joy ride in its boats.

ATLANTIC COUNTY, NEW JERSEY
& BEYOND

Atlantic County has been identified as a Judicial Hellhole since
2007 in large part because it serves as a center for mass tort actions,
often directed at one of the state’s own economic generators,
pharmaceutical manufacturers. Ninety-three percent of plaintiffs
in New Jersey’s pharmaceutical mass torts come from outside

the state. Atlantic County also spends an astronomical amount
defending against lawsuits with a legal services budget that dwarfs
other Garden State counties. In other New Jersey courts, advocacy
groups have taken aim against food producers, alleging that hot
dog makers should warn that this ballpark staple increases the risk
of cancer and that restaurants commit fraud by not disclosing the
sodium content of menu items.

NEW MEXICO APPELLATE COURTS

After several years on the Watch List, New Mexico’s appellate
courts now get to feel some full-blown Judicial Hellholes heat. This
year the New Mexico Court of Appeals even rejected the “baseball
rule,” which has long recognized spectators’ inherent risk of being
hit by a batted ball. In another recent case the same court found
that the manufacturer of a rock crusher could be held liable for the
death of a worker, even though the worker disregarded his training

and climbed into the machine while it was still in operation, and
even though someone else had altered the machine to expose its
moving parts.

NEW YORK CITY

Start spreading the news... you can make it in New York by suing
the city. The Great Gotham spent more settling slip and falls,
medical malpractice, car accident and school-related claims than
the next five largest American cities combined. With a personal
injury lawyer serving as Speaker of the New York Assembly, that’s
not surprising. Many observers have also expressed concern with
the trial practices of the new judge handling asbestos litigation in
the state.

Beyond the Judicial Hellholes, this report calls attention to several
additional jurisdictions that also bear watching for suspicious or
negative developments in litigation or histories of abuse. Watch
List jurisdictions fall on the cusp — they may fall into the Hellholes
abyss or rise to the promise of Equal Justice Under Law.

CALIFORNIA

Poorly reasoned California court decisions have placed the state’s
citizens and business owners in jeopardy of expanded liability.
California businesses are concerned that they will be unfairly hit
with consumer and disabled-access lawsuits by those who have

1 California
2 Alabama

3 Madison County,
lllinois

4 Jefferson County,
Mississippi

5 Gulf Coast and
Rio Grande Valley,
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chosen litigation as a lifestyle. Plaintiffs’ lawyers have gamed the
system to take advantage of procedural rules, and brand-name
product manufacturers find themselves on the hook for injuries
from competing generic products.

ALABAMA

Attorney General Troy King and personal injury lawyer Jere
Beasley teamed up to sue the entire pharmaceutical industry,
claiming that pricing practices known to federal and state regu-
lators since the 1970s amounted to fraud. After receiving three
multimillion-dollar verdicts in Montgomery County, the streak
may have come to a sudden end this October when the Alabama
Supreme Court stepped in to stop what it characterized as “regu-
lation by litigation” and threw out all three verdicts. Meanwhile,
local District Attorneys in Alabama have grabbed the baton and
hired their contingency fee lawyer campaign contributors to sue
pharmacies and cable companies.

MADISON COUNTY, ILLINOIS

For many years, Madison County was considered the epitome of
a Judicial Hellhole. In recent times, a reform-minded court has
made great strides in restoring fairness and predictability to what
was once a magnet for class actions, asbestos litigation, and other
big-ticket lawsuits from around the country. Madison County still
remains substantially more litigious than other Illinois coun-

ties and, after a sharp decline in asbestos cases, filings doubled
between 2006 and 2008. Judge Daniel Stack, who along with Chief
Judge Ann Callis, is responsible for improvements in the court,
will retire this year, opening a seat on the court. It remains to be
seen what impact his retirement will have on Madison County’s
movement forward.

JEFFERSON COUNTY, MISSISSIPPI

Comprehensive tort reforms in Mississippi between 2002 and 2004
went a long way to improve the legal climate in this former Judicial
Hellhole, but there is still reason for concern. On the one hand,
Jefferson County in 2009 was home to a rare plaintiffs’ verdict in

a case against a lead paint manufacturer in which it was alleged
that the manufacturer was responsible for a child’s exposure to
lead paint, even though all lead had been removed from its paints
decades earlier. The plaintiff’s mother testified at trial that her
child would never be able to go to college due to his injuries, but
off to college he went as she took the money and went shopping.
On the other hand, adjacent Claiborne County, also a past area of
concern, had what appears to be its first defense verdict in a lawsuit
claiming three companies were responsible for a plaintiff’s silicosis.

GULF COAST AND
RIO GRANDE VALLEY, TEXAS

The area’s reputation has improved in recent years, but it is still
known for being skewed toward plaintiffs. In one case this year, a
judge took a rare jury verdict for a defendant and simply declared

a “do over” with no written opinion. It is notable that the plaintiffs’
bar has joined with tort reform groups to stop “barratry,” a fancy
legal word for ambulance chasing. Many Texas lawyers have taken
to directly soliciting injured people and offering them cash upfront
to represent them, even while still at the hospital.

Other areas to watch include St. Clair County, Illinois;
Orleans and Jefferson Parishes, Louisiana; Las Vegas (Clark
County), Nevada; and several “home run” jurisdictions for
asbestos litigation.

Dishonorable mentions recognize stand-alone abusive practices,
unsound court decisions or legislative actions that create unfair-
ness in the civil justice system. This year’s dishonorable mentions
go to:

The Arkansas Supreme Court for invalidating two important
reforms which acted to fairly and accurately apportion liability
and medical damages based on who actually caused an injury
and what monies actually were expended when such an injury
required medical care and treatment;

The Minnesota Supreme Court for failing to seize an oppor-
tunity to fix a loophole that has made its courts a home for
thousands of old lawsuits from around the country that could
not be filed where the plaintiff lives or was allegedly injured;

The North Dakota Supreme Court for a similar ruling that
will encourage forum shopping; and
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Pennsylvania Gov. Ed Rendell for entering a no-bid con-
tingency fee contract with a firm that made substantial
donations to his campaign, and which provides private
lawyers with carte blanche power to exercise the government’s
enforcement power.

The Rogues’ Gallery recognizes some of the cast of characters behind
Judicial Hellholes: lawyers who have gone astray and, in some cases,
ended up in jail. This year’s report tells several of their stories.

There is also good news in some of the Judicial Hellholes and
beyond. “Points of Light” are examples of judges adhering to the
law and reaching fair decisions, as well as legislative actions that
have yielded positive change.

First, the report notes the recommendation of an independent
commission established by West Virginia Gov. Joe Manchin that
the state establish an intermediate appellate court and provide liti-
gants with a right to an appeal. It is a positive first step to reform.

Then the report highlights several courts that took action to
stem the substantial rise of subjective pain and suffering awards:

The Maryland Court of Appeals applied its limit on noneco-
nomic damages to all civil claims, preventing plaintiffs’ lawyers
from circumventing the law by characterizing personal-injury
lawsuits as consumer protection actions;

The New Jersey Supreme Court required a new trial in a case
in which the judge developed a chip on her shoulder against
the defendant, leading to the highest noneconomic damage
award in the state’s history;

Vermont and California courts rejected new emotional harm
damages in cases involving injuries to pets; and

The U.S. Supreme Court reemphasized the need for a plaintiff
claiming “fear of disease” to show that the fear is “genuine and
serious.”

The report also briefly highlights other good news, including
Arizona’s enactment of medical liability reform, Oklahoma’s pas-
sage of a comprehensive tort reform package, the Ohio Supreme
Court’s protection of the finality of written contracts, and the
Texas legislature’s resistance to trial lawyer efforts to roll back the
substantial progress made in the state in recent years.

The organized plaintiffs’ bar is actively attempting to expand lia-
bility in the courts, legislatures and government agencies. Already
it has had some success. This includes setting up discovery disputes
with the objective of encouraging judges to impose extreme
sanctions which permit plaintiffs to prevail in cases regardless of
the underlying merits. The report also delves into the tort bar’s
more indirect means to influence the development of the law and
expand liability. Commentary included in a new Restatement
project of the American Law Institute, which courts in Judicial
Hellholes may seize upon to radically change the traditional duties
owed to persons who come on another’s property, reduce proof of
causation, and admit junk science. In addition, the report identi-
fies a new trend in which the plaintiffs’ bar has sought to hold
businesses responsible for injuries from products it did not even
manufacture or sell, or for injuries caused by others. Plaintiffs’ law-
yers are also mounting an aggressive campaign to overturn federal
preemption, a legal doctrine that restricts state lawsuits that would
interfere in accomplishing federal health and safety goals.

Experience shows that one of the most effective ways to improve
the litigation environment in Judicial Hellhole jurisdictions is to
bring the abuses to light. By issuing its Judicial Hellholes report,
ATREF seeks to educate the public and the media, who in turn can
persuade judges and other policymakers to work harder to provide
Equal Justice Under Law for everyone.

This report also highlights several reforms that can help
restore balance to Judicial Hellholes, including stopping “litiga-
tion tourism,” enforcing consequences for bringing frivolous
lawsuits, stemming abuse of consumer laws, ensuring that pain
and suffering awards serve a compensatory purpose, strengthening
rules to promote sound science, protecting access to health care by
addressing medical-liability issues, and prioritizing the asbestos
and silica claims of those who are actually sick.



What makes a jurisdiction a Judicial Hellhole?

Judges.

qual Justice Under Law. It is the motto etched on

the facade of the Supreme Court of the United
States and the reason why few institutions in America
are more respected than the judiciary.

When Americans learn about their civil justice system, they are

taught that justice is blind. Litigation is fair, predictable and won or
lost on the facts. Only legitimate cases go forward. Plaintiffs have

the burden of proof. The rights of the parties are not compromised.

And like referees and umpires in sports, judges are unbiased arbi-
ters who enforce rules, but never determine the outcome of a case.

While most judges honor their commitment to be unbiased
arbiters in the pursuit of truth and justice, Judicial Hellholes
judges do not. Instead, these few jurists may favor local plaintiffs’
lawyers and their clients over defendant corporations. Some, in
remarkable moments of candor, have admitted their biases.* More
often, judges may, with the best of intentions, make rulings for the
sake of expediency or efficiency that have the effect of depriving a
party of its right to a proper defense.

What Judicial Hellholes have in common is that they system-
atically fail to adhere to core judicial tenets or principles of the
law. They have strayed from the mission of providing legitimate
victims a forum in which to seek just compensation from those
whose wrongful acts caused their injuries.

Weaknesses in evidence are routinely overcome by pretrial
and procedural rulings. Product identification and causation
become “irrelevant because [they know] the jury will return
a verdict in favor of the plaintiff”> Judges approve novel legal
theories so that even plaintiffs without injuries can win awards
for “damages.” Class actions are certified regardless of the com-
monality of claims. Defendants are named, not because they may
be culpable, but because they have deep pockets or will be forced
to settle at the threat of being subject to the jurisdiction. Local
defendants may also be named simply to keep cases out of federal
courts. Extraordinary verdicts are upheld, even when they are
unsupported by the evidence and may be in violation of constitu-
tional standards. And judges often allow cases to proceed even if

the plaintiff, defendant and witnesses have no connection to the
Hellhole jurisdiction and events in question.

Not surprisingly, personal injury lawyers have a different
name for these courts. They call them “magic jurisdictions.”
Personal injury lawyers are drawn like flies to these rotten jurisdic-
tions, looking for any excuse to file lawsuits there. When former
Judicial Hellhole Madison County, Illinois, was named the worst
Judicial Hellhole in the nation, some personal injury lawyers were
reported to cheer “We’re number one, we’re number one.”

Rulings in Judicial Hellholes often have national implications
because they involve parties from across the country, can result in
excessive awards that wrongfully bankrupt businesses and destroy
jobs, and can leave a local judge to regulate an entire industry.

Judicial Hellholes judges hold considerable influence over
the cases that appear before them. Here are some of the tricks
of their trade:

PRETRIAL RULINGS

Forum Shopping. Judicial Hellholes are known for being
plaintift-friendly and, thus, attract personal injury cases with
little or no connection to the jurisdiction. Judges in these juris-
dictions often refuse to stop this forum shopping.

Novel Legal Theories. Judges allow suits not supported by
existing law to go forward. Instead of dismissing these suits,
Hellholes judges adopt new and retroactive legal theories,
which often have inappropriate national ramifications.

Discovery Abuse. Judges allow unnecessarily broad, invasive
and expensive discovery requests to increase the burden of liti-
gation on defendants. Judges also may apply discovery rules in
an unbalanced manner, denying defendants their fundamental
right to learn about the plaintift’s case.

Consolidation & Joinder. Judges join claims together into
mass actions that do not have common facts and circum-
stances. In one notorious example, West Virginia courts



consolidated more than 8,000 claims and 250 defendants in a
single trial. In situations where there are so many plaintiffs and
defendants, individual parties are deprived of their rights to
have their cases fully and fairly heard by a jury.

Improper Class Action Certification. Judges certify classes
without sufficiently common sets of facts or law. These classes
can confuse juries and make the cases difficult to defend. In
states where class certification cannot be appealed until after
a trial, improper class certification can force a company into a
large, unfair settlement.

Unfair Case Scheduling. Judges schedule cases in ways that
are unfair or overly burdensome. For example, judges in
Judicial Hellholes have scheduled numerous cases against a
defendant to start on the same day or given defendants short
notice before a trial begins.

DECISIONS DURING TRIAL

Uneven Application of Evidentiary Rules. Judges allow
plaintiffs greater flexibility in the kinds of evidence they can
introduce at trial, while rejecting evidence that might favor
defendants.

Junk Science. Judges fail to ensure that scientific evidence
admitted at trial is credible. Rather, they’ll allow a plain-
tiff’s lawyer to introduce “expert” testimony linking the
defendant(s) to alleged injuries, even when the expert has no
credibility within the scientific community.

Jury Instructions. Giving improper or slanted jury instruc-
tions is one of the most controversial, yet underreported,
abuses of discretion in Judicial Hellholes.

Excessive Damages. Judges facilitate and allow to stand exces-
sive punitive or pain and suffering awards that are influenced
by improper evidentiary rulings, tainted by passion or preju-
dice, or otherwise unsupported by the evidence.

UNREASONABLE EXPANSIONS OF LIABILITY

Private Lawsuits Under Loosely-Worded Consumer
Protection Statutes. The vague wording of state consumer
protection laws has led some judges to allow plaintiffs to sue
even if they can’t demonstrate an actual financial loss that
resulted from their reliance on allegedly deceptive conduct.

Logically-Stretched Public Nuisance Claims. Similarly, the
once simple concept of a “public nuisance” (e.g., an over-
grown hedge obscuring a STOP sign or music that is too loud
for neighbors night after night) has been conflated into an
amorphous Super Tort for pinning liability for various societal
problems on manufacturers of lawful products. Public nui-
sance theory has always targeted how properties or products
are used, not manufactured, which is the province of products
liability law. As one court observed, if this effort succeeds,
personal injury lawyers would be able to “convert almost every
products liability action into a [public] nuisance claim.”” For
instance, recently, a normally highly respected federal circuit
court stretched the potential of public nuisance law to cover
global warming.® The defendants were not India, China, or
even the United States, but a handful of energy producers.

Expansion of Damages. There also has been a concerted effort
to expand the scope of damages, which may hurt society as a
whole, such as “hedonic” damages in personal injury claims or
“loss of companionship” damages in animal injury cases.

JUDICIAL INTEGRITY

Cozy Relations. There is often excessive familiarity among
jurists, personal injury lawyers, and government officials.

Alliance Between State Attorneys General and Personal
Injury Lawyers. Some state attorneys general routinely work
hand-in-hand with personal injury lawyers, hiring them on a
contingency fee basis. Such arrangements introduce a profit
motive into government law enforcement, casting a shadow
over whether government action is taken for public good or
private gain.



2009/2010 Judicial Hellholes

HELLHOLE #1
SOUTH FLORIDA

South Florida courts have long been known for medical malpractice
claims, never-ending tobacco lawsuits wherein defendants begin
with two-strikes against them, and generous verdicts. Now, thanks
to a lowered standard of proof, the area and entire state also are
gaining a reputation as a hot place to bring slip-and-fall lawsuits.
Additionally, Florida is one of the few states that allow those who
drive drunk or on drugs to sue the automobile manufacturer for
failing to prevent their injuries by designing a safer car while also
keeping the reason for the crash from the jury.

SOUTH FLORIDA PHYSICIANS
CALL FOR HELP
Medical-malpractice insurance rates in South
Florida are among the highest in the nation.
Although rates have stabilized in recent
years, it remains prohibitively expensive
to practice in high-risk specialties, such
as obstetrics and neurosurgery. As the
country debates healthcare reform, physi-
cians in South Florida have been particularly
vocal in calling for tort reform as an essential
part of any legislative package to bring down
costs and improve patient access.

For instance, Dr. Harvey Cohen of Boca Raton
wrote to the Sun-Sentinel that there is a growing trend of physi-
cians, particularly in South Florida, of “going bare.” He explains
that some doctors are not obtaining adequate insurance coverage
as a means of discouraging medical-malpractice lawsuits seeking
big paydays. He also expresses concern with the prevalence of
defensive medicine — urging patients to take unnecessary and
excessive tests — in order to insulate their doctors from liability.’
Likewise, Dr. Robert Briskin wrote the Palm Beach Post to
emphasize that meaningful liability reforms must be included in
a healthcare proposal to maximize its effectiveness.'® Dr. Arthur
E. Palamara, a Hollywood physician, notes that while Florida’s
tort reform efforts in 2003 and constitutional amendment in 2004
have been effective in lowering the cost of malpractice insurance,
“[i]n a highly litigious region like South Florida, the cost of health
care is about twice that of Minnesota, yet the outcomes are the

same. There is no patient benefit.”"!

THOUSANDS OF TOBACCO TRIALS

BEGIN IN SOUTH FLORIDA

In 2006, the Florida Supreme Court decided the Engle class action,
throwing out a $145 billion award against tobacco companies,

the largest civil award in U.S. history, but substantially reducing
the evidence ordinarily required to bring individual cases in the
future."”? Defendants now enter the courthouse with two strikes
against them based on determinations in the class action where the
individual plaintiff was not before the court.

The first of thousands of individual cases by smokers fol-
lowing Engle went to trial in Broward County in early 2009. It
resulted in an $8 million verdict against Philip Morris, including
$5 million in punitive damages, for the widow and son of a smoker
who died of lung cancer.”

But that first $8 million verdict was nothing
compared to another in Broward County in
November 2009: a $300 million verdict,

including approximately $56 million in

compensatory damages and $244 million in

punitive damages, for the sister of former

Fort Lauderdale Mayor Jim Naugle. Ms.

Naugle, who developed emphysema, was

found only ten percent at fault for her 25
years of smoking."

SLIP-AND-FALL INTO A SETTLEMENT
In Florida, as a practical matter, retailers, restaurants
and grocery stores are liable to anyone who slips and falls

on their property. This unfortunate situation arose in 2001 when
the Florida Supreme Court eliminated the need for a plaintiff to
show that store’s employees had notice of the dangerous condi-
tion or should have known of its presence (constructive notice)."”
The high court found that the mere existence of a substance or
object on the floor “creates a rebuttable presumption that the
premises owner did not maintain the premises in a reasonably
safe condition.” The decision altered a fundamental of American
jurisprudence — that those who sue have the burden of proof.
The Court’s decision, however, challenges Florida store owners to
show that they could not have prevented the accident. Of course,
proving a negative is an almost impossible task.'®

Slip-and-fall cases since the 2001 decision show a troubling
trend. These lawsuits almost invariably involved evidence so weak
that trial judges would dismiss them, only to have an appellate
court reverse and require a jury trial."” Recently, a Florida appel-
late court even reversed a jury verdict that found a store was not
responsible for a patron’s fall.’®
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The message sent by these cases to Florida business owners is
clear: they cannot win even if they have exercised all reasonable care
for their customers. Fighting a slip-and-fall claim, even when the
evidence suggests the owner maintained safe premises or was not at
fault, is likely only to result in substantial legal expenses. Given this
environment, Florida businesses are likely to settle cases regardless
of whether they are responsible for the injury and even in cases
where the claim may be fraudulent. As Rick McAllister, president
and CEO of the Florida Retail Federation commented, “[t]he cost
to all retailers is substantially up” as a result of the 2001 decision."

To make matters worse, elimination of the need for a plain-
tiff to show that a business was at fault for a fall encourages false
claims. Slip-and-fall scams are one of the oldest tricks in the

book, dating back to the turn
of the nineteenth century when
scam artists tossed banana peels
on railroad platforms in order to
seek a quick settlement from the
deep pocket of the day.” Because
slip-and-fall injuries are often not
witnessed and usually result in soft
tissue injuries that are not visible,
they are prime candidates for false claims. At that time, railroads
were targeted. Now, it is supermarkets and retail stores. Florida’s
amusement parks face more than twice as many lawsuits stemming
from slip-and-fall claims than from injuries related to their rides
and attractions.”!

Reducing the evidence needed to prove a slip-and-fall claim,
and shifting the burden of proof from the claimant to the store
owner, has made Florida attractive for slip-and-fall lawsuits and
ripe for potential fraud.

In fact, CBS 4 reported the case of a Sunrise, Florida, woman
who claimed that she slipped, fell, and injured herself in a local
supermarket.”* After the woman was removed on a stretcher, the
store manager rewound the video tape of the accident and viewed
the woman in the same aisle minutes earlier opening a bottle of
olive oil, spilling it on the floor, and placing the bottle back on
the shelf. She then turned to fall into the spill. Fortunately for the
store owner, he had invested $30,000 in a video camera system that
caught the fraud. Many smaller Florida businesses, however, cannot
afford such a system and, even if they have such technology, frauds

may not be detected. “If you don’t have a system that records every-
thing, you lose money,” said store owner Luis Diaz.

In neighboring states, store owners can mount a viable
defense in court.” Courts in these states recognize that “accidents
happen.” It is unjust to impose thousands of dollars in liability
against responsible businesses for injuries that they could not
have prevented.

The Florida Legislature should restore fairness for business
owners without forfeiting sound protections for those who are
injured due to an employee’s negligence.?® Restoring a logical
standard of constructive notice will require negligent business’s to
compensate individuals with meritorious claims while providing
reasonable safeguards for businesses who find themselves subject
to a lawsuit.

FLORIDA: WHERE DRUNK DRIVERS GET PAID

If selected to serve on a jury charged with considering respon-
sibility for injuries in a car accident, most citizens would expect
to learn during the course of the trial that a driver involved was
intoxicated, on drugs, or driving in a reckless manner. Florida,
however, is among a shrinking minority of jurisdictions that
keep this information from the jury.” In fact, Iowa, one of only
a handful of states that had taken the Florida approach, reversed
direction this October.?

This blind spot for Florida’s juries, which occurs in “crash-
worthiness cases,” precludes them from fairly apportioning fault
among those who are responsible for the plaintiff’s injuries.

“Crashworthiness” cases are those in which a driver or
passenger seeks to hold an automobile manufacturer liable for
“enhanced injuries,” those that are in excess of what he would
have incurred if the car had greater safety features. In these cases,
the plaintiff does not claim that a defect in the automobile, such
as defective steering or brakes, caused the accident. Rather the
lawsuit alleges that the manufacturer did not use reasonable care
to design the vehicle in a way that minimizes injuries in the event
of a collision. This theory of liability reflects societal attitudes
towards motor vehicle safety, common sense and is settled law. But
the implementation of crashworthiness cases by Florida courts has
strayed far from common sense.

Florida follows a minority approach that actively conceals
from the jury evidence regarding “how” and “why” the accident
happened because, the reasoning goes, such evidence is not
relevant to a plaintiff’s crashworthiness theory. It is based on a
view that the initial collision of the vehicle and some object, and
a second collision of the driver or passenger inside the vehicle
are separate and distinct events and injuries. Such nuanced legal
theory, while perhaps clever argument, is absolutely unworkable in
actual practice.

An overwhelming majority of courts in other states trust the
jury to fairly apportion fault among all those who share respon-
sibility for an accident. But the Florida Supreme Court has said
that providing such information would “confuse the jury,” even as
jurors are called upon to evaluate the testimony of engineers and



scientists and to decide highly technical facts involving compli-
cated engineering in automobile product liability cases.

The Florida approach not only is unworkable, it results
in increased risks to public safety. The jury is not permitted to
allocate any portion of fault to the individual actually responsible
for the accident, so a driver who is under the influence of drugs or
alcohol, falls asleep at the wheel, or drives far in excess of the speed
limit cannot even appear on the verdict form. This system rewards
irresponsible drivers by essentially creating civil immunity—a
plaintiff cannot include the drunk driver as a defendant in a
product case and still hope to conceal the facts from the jury, and a
plaintift/driver’s own wrongful conduct is not taken into account.
Sound public policy suggests that reckless drivers bare some
responsibility for their actions. They are risking the lives of others
on Florida’s roads.

A DAY IN THE LIFE OF A SOUTH FLORIDA DEFENDANT
Trial practices that favor plaintiffs over defendants are a staple of
Judicial Hellholes. A case out of Miami-Dade County illustrates
what defendants in civil cases sometimes face in the area. The case
was brought against Ford Motor Company stemming from a roll-
over of an Explorer in which a teenage passenger was ejected and
killed after the driver fell asleep and lost control of the vehicle.

In 2007, a Florida appellate court reversed a $30 million
verdict for each of the teenager’s parents because it found that the
trial court had prejudiced the jury by allowing the plaintiffs’ law-
yers to make numerous references to other deaths in Ford Explorer
accidents without establishing that the accidents were sufficiently
similar to the case before them.” The case was sent back for a new
trial, but even before it began, the appellate court again intervened
and issued a scathing opinion.”

The plaintiff had filed a motion to have the Ford Explorer
declared a “public hazard” under Florida law, which the trial court
appeared all too willing to grant. A unanimous three-judge panel of
the appellate court characterized the one-sided hearing in this way:

[I]t was not an evidentiary hearing in any traditional sense

of that term, but rather a lengthy colloquy between the
[plaintiff’s] counsel and the trial court, a limited amount of
questioning directed by the court to Ford’s counsel, and then a
review by the court of documents that were not authenticated
or introduced into evidence.”

Aside from several other errors, the appellate court observed
that the “hearing transcript plainly demonstrates that Ford was not
afforded the basic elements of reasonable notice of the evidence
to be offered, a chance in court to object to the admissibility of
deposition testimony and exhibits, and then a chance to present its
own case in opposition.”*

The appellate court found it was important to immediately
reverse the trial court’s ruling because “[t]he label ‘public hazard’ is not
to be affixed to an allegedly-dangerous product like you would buckle

a collar on a bird dog or paste a tag on an express package that is being

forwarded to a friend...””* Such a label, the appellate court recog-
nized, “has significant and far-reaching consequences in a day when
court orders can make it around the world before the sun sets on the
day they are filed.”** Indeed, the plaintift’s lawyers, who are involved
in numerous other lawsuits against Ford, immediately distributed

the trial court’s findings far and wide to gain a “tactical pejorative for
counsel to use in other cases,” the appellate court observed.* Welcome
to the world of a defendant in a Judicial Hellhole.

LAWSUITS ARE GOOD INVESTMENTS

IN SOUTH FLORIDA

The nation may be in a recession, but one former lawyer, Curtis
Wolfe, has found a money maker in South Florida, www.
WhoCanlISue.com. ATRA briefly reported the launch of the then-
new legal referral service in last year’s Judicial Hellholes report.*
What ATRA did not anticipate was its wild success. The company,
based in Boca Raton, is aggressively advertising its website, which
allows aspiring plaintiffs to easily select a category of injury, such as
“accidents,” a subcategory, with “slip-and-fall” among the options,
and then provide a zip code to obtain a phone number and e-mail
address for a nearby lawyer who might take the claim. The referral
service has installed advertisements on billboards and bus shelters
for its service, and television spots featuring “buxom nurses and a
pack of lawyers chasing an ambulance”” Personal injury lawyers,
who pay a minimum of $1,000 annually to appear on the website,*
report that they are receiving twice as many calls as usual.”

In addition to its home base in Florida, WhoCanISue.com
advertises in California, New York, Pennsylvania and Texas, which,
perhaps not coincidentally, are states that are noted in the Judicial
Hellholes report. Launched in 2008, WhoCanISue.com predicts
that it will be a $10 million plus company just two years later.

Even some members of Florida’s personal injury bar have
spoken out against the company. Gary Lesser, managing partner
of a 10-lawyer West Palm Beach firm started by his grandfather
and vice chairman of the Florida Bar’s advertising committee,
which governs lawyer advertising by reviewing and monitoring
ads, is among the critics. WhoCanlISue’s tactics are “egregious” and
“directly appealing to people who want to be litigious, to seek out a
claim,” commented Lesser.%

Not all attorneys, though, need a website to sign up potential
claimants. Prominent plaintiffs’ firms Weitz & Luxenberg of New
York City and Searcy Denney Scarola Barnhart & Shipley of West
Palm Beach brought Erin Brockovich to South Florida to recruit
claimants for a potential water-contamination suit, claiming
higher than average cancer rates in The Acreage. Brockovich told a
crowd of 500 that trace amounts of radium were found in a sample
of private wells, scaring them as the firms passed out contingency
fee contracts and power of attorney forms. What Brockovich failed
to mention, however, was that the radium is a naturally occurring
metal and that levels in most of the homes tested were within the
level set by EPA drinking-water standards. As The Palm Beach Post
reported, the meeting “revealed two law firms on a fishing expedi-
tion for clients*'
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South Florida also has had its share of legal scandals this year. As
detailed in the Rogues’ Gallery, p. 25, Ft. Lauderdale lawyer Scott
Rothstein was arrested on federal racketeering and fraud charges
alleging that he ran a $1 billion Ponzi scheme by selling invest-
ments in non-existent legal claim settlements. Personal-injury
lawyer Hank Adorno is facing charges for failing to distribute a
$7 million class action settlement to Miami property owners and
instead enriching himself and a few named plaintiffs. And Miami
resident Ruben E. Rodriguez faces allegations that he bought
confidential hospital records and sold them to an unnamed
lawyer for the purpose of soliciting patients to bring lawsuits. In
fact, the organization representing plaintiffs’ lawyers, the Florida
Association for Justice, is itself in hot water for its involvement in
a racially-offensive campaign flier intended to defeat a pro-tort
reform candidate for the State Senate.

HELLHOLE #2
WEST VIRGINIA

Since the American Tort Reform
Foundation’s (ATRF) first annual report
in 2002, it has consistently cited West
Virginia as a statewide Judicial Hellhole.*?
Understandably, some respected authorities
and media in the state have asked: “Why us?”

The reasons for West Virginia’s perennial
status as a Judicial Hellhole fall into four general
areas.” First, the state’s lack of appellate review places
defendants at a unique disadvantage. Second, there is a fact-based
perception that the state judiciary generally favors local plaintiffs
over out-of-state corporate defendants. Not coincidentally, a federal
judge noted this year that plaintiffs’ lawyers sometimes “vigorously
contest” having their cases heard in federal courts.* Third, proce-
dural unfairness, such as prejudicial trial plans, often stack the deck
from the get-go and place inordinate pressure on defendants to
settle even claimes that lack merit. Finally, jaw-dropping departures
from core principles of tort law put the state outside the main-
stream. These include court decisions permitting cash awards for
medical-monitoring claims without physical injury, rejecting the
learned-intermediary doctrine, and allowing tort claims outside of
the no-fault workers’ compensation system.

It has been a relatively quiet year for West Virginia, and
there is some evidence suggesting that members of the state’s
Supreme Court of Appeals are conducting their business with
a more collegial, mutually respectful tone.* This year the West
Virginia Chamber of Commerce even praised the justices for a
banner session in which it followed the rule of law.* This may
be the first sign that the spotlight on the state’s judicial system is
having a positive impact. Just before this report went to press an
Independent Commission on Reform of the Judiciary appointed
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by Gov. Joe Manchin recommended establishing an intermediate
appellate court and a right to appeal, among other proposals. (See
Point of Light, p. 28). The recommendation is praiseworthy. But
until West Virginia adopts systemic reforms or shows consistent
evidence of fair rulings, it is unlikely to shed its reputation as a
Judicial Hellhole.

LACK OF APPELLATE REVIEW
In 48 states, the District of Columbia, and the federal court system,
civil defendants have a right to at least one appeal.*’ In West Virginia,
however, there is no such right, and the losing party must file a
petition for appeal with the states sole appellate court.*® The West
Virginia Supreme Court of Appeals, the state’s only appellate court,
has complete discretion in granting or denying a petition for appeal.”’
The grant of the petition for review requires approval of three of
the court’s five justices, an even higher standard than that
required for a grant of certiorari by the U.S. Supreme
Court, which operates based on a longstanding
“rule of four” of the Court’s nine justices.
While the West Virginia Supreme Court
of Appeals opts to hear one of every three
cases for which review is sought — a high
percentage for discretionary review™ — this
provides little solace to parties who receive
no appeal at all. This has occurred even in
cases involving hundreds of millions of dol-
lars in punitive damages,* as well as trial court
decisions permitting novel and constitutionally
questionable practices.*

HOME COURT ADVANTAGE

The lack of appellate review is particularly concerning to out-
of-state businesses that are hauled into West Virginia courts and
placed at a distinct disadvantage against a hometown plaintiff and
his or her local attorney. Richard Neely, who served on the West
Virginia Supreme Court of Appeals for 22 years, including several
terms as Chief Justice, has spoken candidly on this issue:

As long as I am allowed to redistribute wealth from out-of-
state companies to in-state plaintiffs, I shall continue to do
s0. Not only is my sleep enhanced when I give someone else’s
money away, but so is my job security, because the in-state
plaintiffs, their families and their friends will re-elect me.

It should be obvious that the in-state local plaintiff, his wit-
nesses, and his friends, can all vote for the judge, while the
out-of-state defendant can’t even be relied upon to send a
campaign donation.>

The focus of a book written by Justice Neely is the political
pressure placed on state court judges to favor local plaintiffs (their
“constituents”) over business interests, particularly those located
in other states. His statements on this topic begin on the first



page of the book, where he professes to “sleeping well at night”
by requiring a foreign defendant to pay a constituent’s lifelong
medical expenses even where causation is dubious, and continue
throughout the book.* For example, Justice Neely writes:

What do I care about the Ford Motor Company? To my
knowledge Ford employs no one in West Virginia in its
manufacturing processes, and except for selling cars in West
Virginia, it is not a West Virginia taxpayer. . . .

The best that I can do, and I do it all the time, is make sure
that my own state’s residents get more money out of Michigan
than Michigan residents get out of us.”

While Justice Neely’s statements speak in general terms
regarding all state judiciaries, West Virginia’s court decisions exem-
plify this philosophy in practice.

PROCEDURAL UNFAIRNESS

West Virginia courts have placed burdens on defendants that make
it difficult, if not impossible, to fairly try cases. These practices
include lumping together thousands of individual cases with
diverse facts in mass consolidations,* allowing cases to proceed
against out-of-state defendants that have little or nothing to do
with West Virginia,”” and permitting unorthodox trial plans that
have a jury consider whether the defendant’s conduct warrants
punitive damages even before certifying a class or determining
compensatory damages.*® Each of these practices prompts a
common result: forcing defendants to settle and settle early
without regard to the merits of the case against them.

DEVIATING FROM FUNDAMENTAL TORT PRINCIPLES
In addition to imposing procedural disadvantages on defendants, the
West Virginia Supreme Court of Appeals, year after year, has consis-
tently abandoned fundamental tenants of tort law. As with Hubble’s
Law, the liability universe in West Virginia is constantly expanding.
For instance, West Virginia law allows uninjured plaintiffs to
sue for medical monitoring even when testing is not medically
necessary or beneficial, and permits direct monetary damages in
which the plaintiff is not required to spend any of the award on
medical costs.” In 2007, West Virginia became the only state to
reject outright the learned-intermediary doctrine.*® This doctrine
generally provides that manufacturers or suppliers of prescription
drugs fulfill their duty to warn consumers of potentially dan-
gerous side-effects by conveying accurate warning information to
prescribing physicians.®' West Virginia has also opened a loophole
through which a truck can be driven, permitting injured workers
to file tort lawsuits rather than pursue their claims through the
no-fault workers’ compensation system.®

BEYOND THE COURTROOM
Relationships between the plaintiffs’ bar and key figures in the
state’s executive and judicial branches, which have been an area of

focus in every Judicial Hellholes report, have fostered an inhos-
pitable environment for corporate defendants and, at times, the
appearance of impropriety.

One of most controversial public figures in West Virginia is
its Attorney General, Darrell McGraw, who routinely deputizes
private lawyers on a contingency fee basis to pursue litigation on
behalf of the state. This practice raises serious ethical and constitu-
tional concerns because the primary incentive of the contingency
fee attorney is to maximize the dollar amount of any recovery;®
a profit-seeking motive that does not necessarily coincide with the
public’s interest in assuring justice.**

—Kimberley A. Strassel, Wall Street Journal

McGraw does not provide an open and competitive bidding
process to select law firms, opting instead to base the decision on
personal preferences.® Such a process not only risks depriving the
state of the best possible use of taxpayer dollars, but is prone to a per-
ception of unfairness and cronyism.” His office keeps the settlement
money, which is doled out to his favorite causes. Moreover, the plain-
tiffs’ lawyers hired to represent the state receive lucrative fees from
the litigation.*® In turn, many donate heavily to McGraw’s reelection
campaigns. Over this time, the Attorney General’s symbiotic relation-
ship with the plaintiffs’ bar has only grown more entrenched.

For instance, in October 2009, a federal appeals board found that
McGraw improperly distributed the proceeds of a $10 million settle-
ment with the maker of OxyContin. The private lawyers who sued
on behalf of the state took home more than $3 million and most of
the remainder went into McGraw’s own Consumer Protection Fund.
McGraw spent the settlement funds on substance abuse programs
and to fund a pharmacy school at the University of Charleston. Next
to nothing, however, went to the government agencies that were
McGraw’s actual clients. The Appeals Board ruled that McGraw
owed the federal Centers for Medicare and Medicaid Agencies more
than $2.7 million from the settlement because the state’s Medicaid
program is largely funded by the federal government, and it took the
funds from the state’s account.”

DEFENDANT FIGHTS BACK
After being hit with one too many questionable claims in West
Virginia, CSX Transportation decided it had had enough. It filed its
own lawsuit in federal court against the Pittsburgh, Pennsylvania,
law firm Robert Peirce & Associates, P.C. and a physician, alleging
that they knowingly conspired to file fraudulent asbestos claims.”



CSX’s suit originally stemmed from serveral suspicious asbestos
claims. For example, Earl Baylor had attended not one but three
asbestos screenings sponsored by the law firm between 1999 and
2003. In the first, Dr. Ray Harron found no evidence of asbestosis.
The second x-ray was deemed unreadable. In the third, Dr. Harron
found signs of asbestosis. Mr. Baylor’s claim was one of over two
hundred claims brought in a class action against CSX in West
Virginia state court, which has been “voluntarily discontinued.””*

CSX sued the lawyers and doctors involved under the Racketeer
Influenced and Corrupt Organizations Act (RICO), usually used to
prosecute organized crime. CSX documented a “fraudulent entre-
preneurial model” whereby lawyers paid doctors who spent virtually
all their time working on litigation to find asbestosis in a certain
percentage of screened cases.”? According to CSX, the screening com-
panies intentionally produced low-quality x-rays that would show
more white marks in the lungs, which a doctor could then rely upon
to make inaccurate diagnoses. Lawyers also allegedly altered ques-
tionnaires filled out by clients without their knowledge in order to
suggest that the clients were exposed to the defendant’s products. Dr.
Harron, the physician relied upon by the lawyers to supply diagnoses
for the lawsuits, was exposed by a federal judge in 2005 as part of a
virtual litigation machine.” After Dr. Harron was discredited, the
lawyers hired another doctor and paid him over a million dollars to
rubber stamp Dr. Harron’s prior findings, which he did 90 percent of
the time, according to CSX.

In a series of 2009 rulings, the federal court found that CSX
had failed to bring the lawsuit quickly enough and did not provide
sufficient evidence of the law firm’s actual intent to defraud the
company. It dismissed the case.” The court held that only actual
and direct evidence that the law firm knew that its clients did not
have asbestosis would suffice to state a claim for fraud. CSX has
appealed the rulings.

In another asbestos lawsuit, CSX responded with evidence that
a physician who purportedly treated the plaintiff for asbestosis, Dr.
Oscar Frye, was invented by the plaintiff.” CSX charged that the same
law firm involved in the Baylor case facilitated the fraud by supplying
the client with preprinted medical forms, telling him he would need a
doctor’s signature to obtain a settlement, and then filing the fraudu-
lent paperwork without verification. CSX eventually determined that
there had never been a physician by the name of Oscar Frye licensed
to practice in West Virginia, that the phone number provided for Dr.
Frye belonged to someone else for over a decade, and that the address
provided for Dr. Frye in Huntington, West Virginia, did not exist. The
fraud was uncovered by CSX in 2006 and the company continues to
await a ruling from the West Virginia court. It filed another request
that the court take action against the law firm in March of 2009.

THE EFFECT ON WEST VIRGINIA'S

BUSINESS CLIMATE AND ECONOMY

Such costly litigation affects the willingness of businesses to locate

in West Virginia, and the state’s economy suffers. For example, after
the West Virginia Supreme Court of Appeals refused to review a
$405 million verdict in a royalties lawsuit against Chesapeake Energy

Company in May 2008, the company settled for $380 million.” Soon
after the high court refused its appeal, Chesapeake announced that

it would not build a planned $40 million regional headquarters in
Charleston.” In fact, this year the company opted to downsize its
existing Charleston office to just 40 employees, eliminating 215 West
Virginian jobs or sending them to Oklahoma.”

—Aubrey McClendon, Chesapeake Energy Co-founder and CEO

Gov. Joe Manchin deserves praise for his West Virginia is
“open for business” mantra. Yet, due in part to liability-expanding
rulings from the courts and close relations between the Attorney
General and personal injury bar, the Mountain State remains,
according to CNBC’s “America’s Top States for Business 09,

ranked dead last for “business friendliness.”®

—Editorial, Herald-Dispatch

It remains to be seen whether West Virginia will adopt the
types of systematic reforms needed to restore the public’s faith in
its judiciary.




HELLHOLE #3
COOK COUNTY, ILLINOIS

Recalcitrant and unchanging, Cook County remains at the #3 spot
on the Judicial Hellholes list for the third consecutive year. Its rep-
utation for hostility toward corporate defendants, and
seemingly perpetual problems of forum shopping,
excessive awards and suspect evidentiary rulings
have shown little signs of improvement. Even
in a down economy, Cook County’s litiga-
tion industry continues to boom.

THE LITIGATION ENGINE

THAT COULD...

Past Judicial Hellholes reports have chron-
icled the disproportionate level of litigation
that occurs in Cook County. This year, a
study presented to the Illinois Senate and House
Judiciary Committees reported that the county
hosts 65 percent of Illinois’ litigation despite housing

only 41 percent of its population.®? The wide disparity is even
more striking when one views the data from 15 years ago — long
before Cook County emerged as a Hellhole jurisdiction — when
the county accounted for roughly 46 percent of Illinois’ litiga-
tion while housing 44 percent of the state’s population.®’ In other
words, Cook County has increased its proportionate share of the
state’s litigation while the county’s share of the state’s population
has decreased over that same period of time.

For regular readers of this report, these findings probably are
not surprising. The increased proportion of claims finding its way
to Cook County can, in part, be attributed to the jurisdiction’s
reputation as both favorable to plaintiffs and as an alternative to
former Judicial Hellholes Madison and St. Clair counties. These
two rural jurisdictions in the southwestern part of the state have
shown a desire to reform themselves in recent years following
intense scrutiny (see Watch List, pp. 18 & 21).

STILL A DESTINATION FOR FORUM SHOPPING

One of the primary reasons Cook County is home to a dispro-
portionate level of litigation is that it has become a jurisdiction of
choice for out-of-state lawsuits. Consider the recent example of a
lawsuit arising out of the August 2008 Spainair Flight 5022 jetliner
crash, which killed 154 people.® Despite the fact that this tragedy
occurred in another country, on a flight from Madrid to Gran
Canaria, Spain, a resulting wrongful death lawsuit was filed this
year in none other than Cook County.®”” The lawsuit, brought on
behalf of 18 crash victims, named 11 aviation product manufac-
turers as defendants, only one of which is actually based in Cook
County.* The fact that investigators have concluded pilot error
was a major cause of the crash seems of little consequence.”

COOK COUNTY RESIDENTS PAY
HUGE ‘LAWSUIT TAX'
Cook County spent more than $69 million of taxpayers’ dollars
on lawsuit-related expenses in 2008, according to a recent Illinois
Lawsuit Abuse Watch (I-LAW) study.®® This figure includes nearly
$50 million in settlements and adverse judgments. In fact, the
county’s litigation-related expenses have increased for
three consecutive years — $46 million in 2006, $62
million in 2007, and $69 million in 2008. The
2008 figure is 738 times that of neighboring
DuPage County, whose population is only
six times smaller than Cook County’s.
This staggering expense contributes to
the need for a double-digit sales tax. “In
reality, everyone in Cook County is actu-
ally paying a hidden ‘lawsuit tax’ because
County government is such a strong magnet
for lawsuits,” says the I-LAW report.® Had the
$69 million not gone to claimants and plaintiffs’
attorneys, Cook County could have hired 1,540 new
police offers, hired 945 nurses for Cook County hospi-
tals, purchased 3,286 new full-sized police cruisers, or resurfaced
200 miles of country roads. The I-LAW report arguably dubs Cook
County the “Lawsuit Tax Capital of the U.S.”

“Cook County and the state of Illinois seem to be the
cash cow for personal-injury lawyers.”*

—Timothy Schneider, Cook County Commissioner

LESSONS IN LITIGIOUSNESS
Included in Cook County’s
thriving litigation environ-
ment are unbalanced and
potentially frivolous, law-
suits that area courts have
allowed. For instance, in 2009
Cook County played host to
lawsuits against: a zoo for a
dolphin splashing spectators, a manufacturer for making emer-
gency sirens that are too loud, and a leadership camp for failing
to prevent teenage campers from absconding with a canoe in the
middle of the night.

The first of these head-scratching cases occurred in August when
a patron of the Brookfield Zoo sued after slipping and falling at a
dolphin show.” The ensuing lawsuit alleged that the zoo “recklessly
and willfully trained and encouraged the dolphins to throw water at
the spectators in the stands making the floor wet and slippery,” and
claimed as damages, lost wages, medical expenses, and physical and
mental suffering.” And for these “willful” acts of dolphin aggression
(otherwise known as tricks), the lawsuit sought $50,000 in damages.”
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Elsewhere in Cook
County juries were deliv-
ering a big payday. In
February 2009, siren maker
Federal Signal was hit with
a $425,000 judgment after
a jury found, after only two
hours of deliberation, that
its emergency sirens were too loud and could allegedly damage
hearing.** The lawsuit, initiated by a group of firefighters, was
the first of its type that the defendant manufacturer has lost, and
this Cook County verdict may prove catastrophic to the company
because there are currently 3,500 other firefighters lined up with
pending lawsuits.”” Similar lawsuits were voluntarily dismissed in

I 1 )OO0

three other jurisdictions. Apparently, the common-sense wisdom
of wearing ear plugs has been lost somewhere in translation.

“As a full time firefighter, I have lost hearing too, but
now that we have hearing protection on all rigs, it's my
fault if it continues. . . . My personal and crew’s safety is
my responsibility, not a manufacturer’s. This appears
to be a case of another lawyer looking for a way to
make money. It’s getting ridiculous.” —“FireTim"

“[S]irens are designed and manufactured to get
emergency vehicles through traffic with priority....
Those of us who rode in the open cabs of the 50’s and
60’s made no complaints about excess sound levels,
we were more inclined to emphasize our displeasure
at drivers who didn’t get their butts out of our way.
Another factor in favor of really loud sirens is the
improved soundproofing in modern cars and habits of
a few drivers [to blast their stereos].... I too have less
than perfect hearing. Hearing protection should be
required during emergency response.” —George Potter

—Reader comments on a fire rescue website®®

In a final example of the type of some of the lawsuits being
brought before Cook County courts, the families of high school
students who attended a leadership retreat filed wrongful death
actions after their children sneaked out of their dorm in the middle
of the night, “borrowed” the YMCA camp’s paddleboats, and
drowned in the Fox River.” The family of a third student who died
while attempting to rescue them also sued. Unknown to the young
men was that the camp had removed the paddleboat plugs to take
the boats out of service for the winter, which caused the boats to
fill with water and sink. In spite of the fact that the camp had its
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property taken in the middle of the night without permission, the
school, YMCA, and retreat organizers are now facing lawsuits.”
These recent case examples, combined with Cook County’s
disparate share of the state’s litigation and well-established reputa-
tion as the forum of choice for out-of-state litigation illustrate why
the county still has a long path to climb out of its Hellhole status.

HELLHOLE #4

ATLANTIC COUNTY,
NEW JERSEY & BEYOND

Atlantic County, New Jersey has been identified as a Judicial Hellhole
since 2007 in large part for its gravitational pull in attracting mass
tort actions, especially those involving pharmaceuticals, and for
breeding what some local public officials have characterized as a “cul-
ture of litigation.”* As last year’s Judicial Hellholes report detailed,
the problems in Atlantic County also extend beyond county lines, as
suspect claims and decisions at the state’s highest levels combine to
make the litigation environment even worse.

NEW JERSEY’S MASS TORT CAPITAL

In addition to the strain Atlantic County litigation places on its
public schools, the real bread-and-butter litigation in the jurisdic-
tion comes from mass tort litigation. Atlantic County houses the
central case management for six mass torts in New Jersey, each
involving a different pharmaceutical. Statewide, New Jersey is
home to the central management for an incredible 18 mass tort
designations.'® This conglomeration of litigation in the Garden
State makes it easy to see why both Atlantic County and the state as
a whole have developed into the jurisdiction of choice for litigating
drug claims.

These mass tort actions,
however, have taken a heavy
toll, and have compromised
the affordability and avail-
ability of some medications.
This year, for instance, the
Atlantic County mass tort
designation for the popular
prescription acne medication
Accutane helped prompt the manufacturer, Hoffman-La Roche,
LLP, to discontinue making the product. Factoring into this deci-
sion was a recent adverse Atlantic County trial court judgment in
which the court restricted Hoffman-La Roche’s statistical evidence
and expert testimony that suggests Accutane does not cause the
adverse conditions plaintiffs’ attorney alleged. This trial court
ruling was ultimately reversed on appeal, with the appellate court
stating, “The consequence of that restriction was, unfortunately, an
imbalanced presentation” and that “this error is of such a pivotal
nature that the judgment in favor of plaintiff must be vacated.”*"!
Unfortunately, this corrective justice was too little too late, and




now an FDA-approved treatment that had helped
thirteen million patients is unavailable.!*

Equally troubling is that Atlantic County
and New Jersey as a whole have become a
dumping ground for out-of-state lawsuits. A recent
study performed by the law firm McCarter & English
found that 9 out of 10 of the plaintiffs in New Jersey’s pharma-
ceutical mass torts come from outside of New Jersey.'* Another
recent study by Johnson & Johnson found that in 1999 less than 10
percent of the lawsuits brought against the company were filed in
New Jersey state courts. By 2007 that figure had climbed to about
one third.'” In other words, over the past decade New Jersey courts
have increasingly played a greater role in presiding over pharma-
ceutical litigation affecting the entire nation.

UNBALANCED LITIGATION ENVIRONMENT

HITS ATLANTIC CITY SCHOOLS HARD

Drug manufacturers and the patients who benefit from their
products are not the only ones hurt by uneven litigation in
Atlantic County. School students suffer, too. The Atlantic City
School District reported that it spent roughly $1.5 million on legal
services last year, more than every other school district in the state
by a substantial margin.'® This year, neighboring Camden County,
which comprises a school district twice as large as Atlantic City,
budgeted only $600,000 for its legal costs, or about $48 per stu-
dent. Atlantic City’s $1.16 million legal services budget, however,
equates to about $184 per student.'””

FOOD PRODUCERS BEWARE:
YOU MAY BE NEXT!
Food producers may also be find themselves
targeted by Garden State personal injury law-
yers as two class-action lawsuits filed in state
courts challenge preservatives and pro-
cessed foods. One of the lawsuits, brought
by an advocacy group that promotes a
vegan or meat-free diet, claims that hot
dogs should carry a cancer-warning label on
all packaging because the nitrates and high fat
content in the ballpark staple may increase the
risk of colon cancer.""! While the lawsuit acknowl-
edges the unresolved debate over how much meat
consumption may lead to greater cancer risk, it nevertheless
concludes that warning labels are necessary, and analogizes a hot
dog-colon cancer link to the tobacco-lung cancer link.'?
The second class-action lawsuit, brought in Middlesex
County, accuses the Denny’s restaurant chain of fraud under New
Jersey’s Consumer Fraud Act for the sodium content in many of

its menu items.'?

—Fredrick P. Nickles, Atlantic City School Superintendent

By contrast, 238 New Jersey school districts budgeted less
than $25,000 for legal services.'” Statewide, the average is about
$26,000, with some districts budgeting just a few thousand dollars.
All told, out of New Jersey’s 608 public school districts, Atlantic
City is one of only seven districts that budgeted at least $500,000
for legal services in 2009-2010, and its $1.16 million figure dwarfs
that of other districts."?

—Bloomberg.com, July 23, 2009

The lawsuit, which was filed on behalf of any person who
purchased or consumed a meal at Denny’s containing over 1,500mg
of sodium, alleges that the restaurant chain engages in a purposeful
practice of failing to disclose the sodium content of its meals."”
Denny’s, however, makes nutritional information publicly available

on its website.!1

WHY ASK FOR A REFUND

WHEN YOU CAN JUST SUE?

New Jersey’s descent to Judicial Hellhole depths was hastened this
year by its state Supreme Court when it adopted a “sue first, ask
questions later” approach to the filing of claims under the state
Consumer Fraud Act. In Bosland v. Warnock Dodge, Inc., the state
high court ruled that consumers are not required to ask merchants
for a refund before initiating a lawsuit claiming unfair or deceptive
practices."” Instead, any aggrieved consumer may immediately file
a lawsuit, and use the threat and expense of litigation as leverage
to invoke or inflate settlements with defendants, even when the
defendant is willing to correct a mistake or error.
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The underlying case involved a car dealer overcharging a
customer by about $40 in registration fees."® Instead of asking the
dealer for a refund, the customer went straight to a fraud action in
the courtroom. The New Jersey Supreme Court’s endorsement of
such a practice is poised to pave the way for abusive lawsuits, and
the decision undermines the court’s positive efforts in other areas
(see Points of Light, p.29).

HELLHOLE #5

NEW MEXICO
APPELLATE COURTS

This report in previous years has noted with growing concern the
problems in New Mexico courts, especially within its appellate
courts. ATREF first took notice in 2003 after a state supreme court
decision allowed a car owner who had left his keys inside the

vehicle to be sued for injuries that resulted when a thief led police
119

on a high speed chase and crashed into another vehicle.
Since then New Mexico’s judicial system has been
appropriately criticized for a series of decisions

that have made it the state’s ad hoc regulator
of the insurance industry, often expanding
coverage beyond what is provided for by
contracts.'? The state has become a hotbed
for insurance class-action litigation and

the “settlements have not been free of
controversy, with even some policyholder-
plaintiffs describing the lawsuits as frivolous
and the attorney fees as excessive.”'?!

A 2009 report prepared by the Judicial
Evaluation Institute (JEI) and Sequoyah
Information Systems that evaluated judges of the
New Mexico Supreme Court and Court of Appeals on
issues of civil liability shows that the courts’ inclination to rule for
plaintiffs has not changed. In examining the outcome of civil suits
spanning several years, the JEI report found in two-thirds of the
cases, state supreme court justices ruled in a manner that expanded
liability.'** Intermediate appellate court judges varied in their rank-
ings, but did not fair much better than high court judges.'*

‘BASEBALL RULF’
STRIKES OUT

Anyone who has attended a
baseball game has seen the
signs warning spectators of the
risk that a ball may get hit into
the stands. It is an inherent
risk of attending a game, one
that could only be avoided

if the team installed netting
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around the entire stadium and eliminated the hope and joy of
kids’ catching a batted ball. For that reason courts have long rec-
ognized what has become known as the “baseball rule,” wherein
stadium owners and teams are not liable if a spectator is injured,
so long as there is screening behind home plate where the risk of
injury is greatest. But on July 31, 2009, the New Mexico Court of
Appeals dropped the ball.'*

“My colleagues reject nearly one hundred years of
American jurisprudence today. By refusing to adopt
the baseball rule, they isolate our state from others
having already considered the matter...”'

—Judge Roderick T. Kennedy

The ruling came in a case in which a 4-year-old boy was
injured during pregame batting practice at Isotopes Park, a
minor-league baseball stadium located in Albuquerque,
New Mexico. The boy was with his family when a
home run over the left-field fence entered the
picnic area and struck him. The court found
that the baseball rule provided unwarranted
immunity to sports teams and stadium
owners, represents a subsidy to business,
and “represents the central tenets of a
bygone era.”'* Others argue that sympathy
for a young child who experienced a severe
injury led to an example of the age-old
adage: “bad facts make bad law.”
By way of contrast, months earlier, in a case
involving a woman similarly struck by a ball while
standing on a walkway near a picnic area, an Ohio
appellate court reached the opposite result and applied the rule to
find no liability.'”
The New Mexico case is on appeal to the state’s high court.'®
If allowed to stand, the ruling could have implications for Little
Leagues, as well as high school and college baseball.
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DOOR OPENS FOR LAWSUITS
BY EMERGENCY RESPONDERS
Baseball fans typically know the risk of being hit by a ball.
Likewise, emergency responders, such as firemen and police
officers, understand that their job is likely to expose them to dan-
gerous and emotionally difficult situations. It may be traumatic
to respond to the scene of a gruesome shooting or to fail to rescue
a child from a fire. But most courts recognize that this stress
is an unfortunate part of the job and, therefore, under what is
known as the “firefighter’s rule,” does not permit lawsuits seeking
damages for emotional distress against property owners. The
public policy behind the rule also recognizes that the law should
encourage the public to call for help without fear of lawsuits.
After being involved in a traumatic situation, a professional
would likely obtain help through services offered through his or her
employer. In New Mexico, however, in addition to seeking the help
of a mental health professional, firemen now hire lawyers. A 2007
New Mexico Supreme Court ruling opened the door to such claims
when it permitted a group of 24 firefighters who responded to the
aftermath of a natural gas pipeline explosion to seek damages
for emotional distress, claiming the defendant company
failed to properly maintain its pipeline.'” Though
the ruling stemmed from a desire to provide
compensation for firefighters who responded
to a particularly horrific scene, it represents
yet another potentially costly expansion of
liability that may have adverse public policy
consequences.' Just as this report was going
to press, jurors rejected the firefighters’ claims
and returned a defense verdict after several
weeks of testimony in a first-of-its-kind trial in
Roswell.

MANUFACTURER LIABLE, EVEN WHEN
PRODUCT UNFORESEEABLY ALTERED
If a worker in New Mexico ignores his training and is injured by a
dangerous piece of equipment that has been altered by someone
else, making it even more dangerous, the manufacturer of the
equipment can nonetheless be held liable. That was the ruling of a
New Mexico appellate court, which reversed a trial court’s dismissal
of a product liability claim brought against the manufacturer of
rock-crushing machinery. The plaintiff climbed into the portable
rock crushing plant while it was still operating to free a rock jam.
Previously, at some point in the 22-year life of this equipment,
someone other than the manufacturer had removed metal plating
between the hopper and two gigantic flywheels which power the
crushing mechanism, exposing the flywheels. As the worker tried to
free the jam, he extended his leg into an exposed flywheel. His leg
was broken, and he later died as a result of a blood clot."!

Evidence showed that no other workers had ever entered
the hopper to clear a jam, but instead had stood on a platform

above the hopper to do so. A mystery, however, was why someone
would remove the metal barrier, exposing the moving parts. The
majority of the court could only speculate that it might have been
related to some other alteration of the machine. Regardless, the
Court of Appeals ruled that a jury could find it reasonably fore-
seeable that a worker would enter the churning guts of the altered
machine before switching it off.

As Judge Roderick Kennedy wrote in dissent, “While [the
manufacturer] might reasonably expect that jams need to be
cleared, modifications that facilitate the process while the machine
is running and expose workers to moving parts is beyond the
limits of reasonable anticipation. Misuse of the plant by climbing
into a place made even more dangerous by another’s modification
and yet more so when the plant was still running is something an
objective observer could fairly regard as inconceivable.”

HELLHOLE #6
NEW YORK CITY

New York, New York,
A Hellhole of town.
Lawsuits are up,

The economy’s down.

With apologies to the late Betty Comden,
Adolph Green and Leonard Bernstein,
New York City is lawsuit happy. In a
July 2009 column in Forbes, Manhattan
Institute Senior Fellow John P. Avlon noted
the immense liability costs imposed on city
taxpayers by personal injury lawsuits, including
medical-malpractice claims against public hospitals,
slip-and-falls, and motor vehicle- and school-related
lawsuits."** For instance, this year a drunk subway rider who
stumbled onto the tracks and into the path of an oncoming N
train collected from NYC Transit to the tune of $2.3 million.'* In
another case, a girl who was text messaging while walking did not
see an open manhole cover and fell in. City workers had stepped
away to grab a cone from their truck when the accident occurred.
Fortunately, she was quickly rescued by apologetic workers and
only suffered minor scraps and bruises. Predictably, the city suf-
fered a lawsuit."*
Such lawsuits cost the city $554 million in 2009, just under
the $568 million paid the prior year. The largest payouts were
in medical-malpractice, sidewalk slip-and-fall, car accident, and
school-related cases. While some might argue that a city the size
of New York should expect such heavy liability, these recent costs
are double what they were 15 years ago and 20 times greater than
30 years ago.'*

JUDICIAL HELLHOLES 2009/2010
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The total money spent on settling lawsuits by
NYC is more than the next five largest American
cities combined and more than the city allocates
to parks, transportation, homeless services,

or the city university system.

—John P. Avlon, senior fellow at the Manhattan Institute

Critics point to the state legislature’s repeated killing of tort
reform legislation as one factor for the high liability. That the
powerful Assembly Speaker Sheldon Silver moonlights as a lawyer
for a personal injury law firm is not merely coincidence.'** For
instance, upon release of a report making various recommendations
for improving New YorK’s civil justice system in November,'”” the
organization representing the state’s plaintiffs’ lawyers declared the
proposals dead on arrival.'*

Other factors include the lack of a specialized state claims
court to hear cases against the city and New York’s adoption
of pure comparative fault, under which a plaintiff may recover
even if she is 99 percent responsible for her own accident but the
defendant is partially at fault.'*

In addition to concern over lawsuits against the city, a change
in judicial oversight of the city’s asbestos claims docket is a situa-
tion that bears watching.

Until her recent appointment to the Appellate Division by
Governor David A. Paterson,'*° Justice Helen E. Freedman man-
aged all down-state asbestos cases since 1987 and was designated

the Presiding Judge of the Litigation Coordinating Panel for
Multi-District Litigation in New York State. Overall, lawyers

on both sides felt that Justice Freedman was fair, impartial, and
efficient in deciding cases before her. For example, if a defendant
filed a motion for summary judgment seeking to dismiss a case
because there was no evidence that the plaintiff was exposed to its
products, Justice Freedman would routinely rule within the week.
Justice Freedman would separate out demands for punitive dam-
ages and place importance on ensuring that available financial
resources were not depleted so as not to preclude recoveries for
future claimants.

As a result of Justice Freedman’s promotion, all asbestos cases
were transferred to Justice Sherry Klein Heitler. According to
sources familiar with the litigation, Justice Heitler has rarely ruled
on opposed summary judgment motions, deciding only a handful
of such motions — in particularly weak cases — since she took over
the asbestos docket. Justice Heitler has also reportedly allowed
plaintiffs’ lawyers to delay filing a response to summary judgment
motions for months. This approach places inordinate pressure on
defendants to settle cases, even when the plaintiff has not identi-
fied their products as responsible. She has also let cases go to trial,
even when the evidence is insufficient."! We are also told that
Justice Heitler has routinely held closed hearings in chambers or
without courtroom reporters rather than in open court, and that
she has sent cases to trial before the parties completed discovery.

Judge Heitler may be in the process of addressing these
issues. Effective October 15, 2009, she modified the manner in
which summary judgment motions are handled by permitting the
parties only one two-week extension and setting motions for a
hearing the following Tuesday.

"\ |FOR THE

-\ WORST STATE
CIVIL JUSTICE
LEGISLATION /~
20097 /-

ATRA's annual “'Sheldon Silver’ Medal
for the Worst State Civil Justice Legislation”

JUDICIAL HELLHOLES 2009/2010



Watch List

his report calls attention to several additional
Tjurisdictions that bear watching, whether or not
they have been cited previously as Judicial Hellholes.
These “Watch List” jurisdictions may be moving
closer to or farther away from other Hellholes as their

respective litigation climates improve or degenerate.

CALIFORNIA

Past Judicial Hellholes reports have focused on out-of-control
litigation in Los Angeles, Orange County and San Francisco.
Recently, several poorly reasoned California Supreme Court
decisions have placed the state’s citizens and busi-

ness owners in jeopardy of expanded liability.
California businesses remain concerned that
they will be unfairly hit with consumer and
disabled-access lawsuits by those who are
only looking to sue. Plaintiffs’ lawyers

have been able to game the system in Los
Angeles’s substantial asbestos docket. And

in a first-of-its-kind ruling, a California
appellate court allowed a lawsuit against a
brand-name drug manufacturer for injuries
allegedly caused by a competing generic drug.
Expect more lawsuits and more eye-popping
verdicts in California in the future.

LAWSUITS COST CALIFORNIA TAXPAYERS BIG BUCKS
Litigation has become such an inherent part of the California
experience that even the state itself spent millions on attorneys
as lawyers were “drafted in droves” to challenge cuts needed to
address the state’s massive deficit.'*?

Individual cities and counties have also been hit hard by law-
suits. Just eight of California’s largest cities and nine of its largest
counties spent $504.1 million of taxpayers’ dollars on judgments,
settlements, and outside counsel fees in fiscal years 2007 and 2008,
according to a recent study by California Citizens Against Lawsuit
Abuse (CALA).'** With 58 counties and 480 cities in California,
this figure “is just the tip of the iceberg.”'** Los Angeles County
alone spent $190 million on litigation-related expenses and the
City of Los Angeles spent another $136.9 million.'” The money
spent by the city could have funded all infrastructure improve-
ments such as streets, storm drains and bikeways in the city’s

2007 budget or paid the starting salaries of 1,271 police officers in
2008."¢ Of course, litigation-related costs paid by public enti-

ties ultimately come from taxpayers’ pockets. These skyrocketing
figures translate into higher income and sales taxes for California
residents. But “[v]ery few people pay attention to public lawsuits,

which . . . ha[ve] a huge impact on taxpayers.”'"

UNRAVELING OF PROP. 64 AND CLASS-ACTION ABUSE
Several years ago, California became notorious for abuse of its Unfair
Competition Law (UCL), also known as “Section 17200 for its place
in the California statutes. Courts had interpreted the statute to allow
lawyers to sue as “private attorneys general” on behalf of thousands
of California residents, regardless of whether anyone was actually
deceived by the conduct lawyers alleged to be deceptive. Unlike tradi-

tional class actions, lawyers bringing these “private attorneys
general” suits did not need to meet safeguards necessary
for protection of defendants’ due-process rights
when facing multiple plaintiffs.

In 2004, California voters intervened to

address this situation by passing Proposition
64. Proposition 64 amended the UCL in two
ways. First, it provided that private plain-
tiffs could only sue under the UCL if they
“suffered injury in fact” and “lost money or
property as a result of such unfair com-
petition.”'* Second, Proposition 64 applied
extisting state class-certification standards to
such claims."
This year, astonishingly enough, the California
Supreme Court ruled that Proposition 64 does not mean
what it says. Instead the court found that so long as an individual
plaintiff shows he or she experienced a loss, that plaintiff may
represent an entire class of any number of others who were not
injured by the alleged deceptive practice.”® While language in
the court’s opinion properly recognized that Proposition 64 now
requires plaintiffs to show they relied upon an alleged misrepre-
sentation, the court went on to state that, in some circumstances,
the court may “presume” reliance. The court found that a plaintiff
may recover even if he or she cannot point to a specific advertise-
ment or statement that is alleged to be false or misleading.

It was a narrow 4-3 decision in which Chief Justice Ronald
George recused himself. An intermediate appellate court justice
filled his position, potentially shifting the ruling to a position
supporting large class action lawsuits on behalf of uninjured
individuals.
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—Justice Marvin R. Baxter, dissenting.

The ruling came in a case alleging deceptive practices by the
tobacco industry, an easy target that resulted in a poorly rea-
soned decision applicable to all who are sued under the UCL in
California courts.

For instance, in light of its ruling in the tobacco case, the
California Supreme Court remanded for further consideration
a class action brought against the manufacturer of Listerine
mouthwash, claiming that it is not, as advertised, as “effective as
flossing.”!** Consumers buy mouthwash, and a particular mouth-
wash product, for a multitude of reasons including freshening
breath, brand loyalty, taste, comparative pricing, coupons and
other promotions, as well as to supplement brushing and flossing.
Nevertheless, a trial court certified a class that blended all of these
people together even though it is highly probable that many of
them never saw or even heard the representations at issue, let alone
relied on them when purchasing the product.

Such rulings allow the mass recruiting of thousands or mil-
lions of individuals who simply purchased the product at issue,
without the need to show that they experienced an injury, physical
or economic, as a result of the defendant’s conduct. This clearly
is contrary to the intent of California voters who overwhelmingly
approved Proposition 64’s plain language.

California is particularly friendly to class actions for other
reasons as well. As discussed in the “Dishonorable Mentions”
section (p. 24), California courts have approved class-action set-
tlements that provide millions of dollars for lawyers and next to
nothing of value for their purported clients, as demonstrated by a
recent suit involving the Ford Explorer. Consumers get a coupon,
in this case for $500 toward a new Ford vehicle. The lawyers get
their contingency-fee percentage based on the total value of the
coupons distributed, not the amount actually redeemed.'>*

Additionally, California plaintiffs have the right to immedi-
ately appeal denial of a class certification, whereas defendants do
not have a comparable right to appeal a certification. This year the
California State Assembly rejected legislation to fix this inequity."**

Until these issues are addressed, expect more class actions
in California of the type that allege Captain Crunch’s “Crunch
Berries” are, believe it or not, “not really berries.”’*

NOT YOUR PRODUCT? THAT’S OK, YOU'RE STILL LIABLE
Shortly after last year’s Judicial Hellholes report went to press,
brand name drug makers were stunned when a California appel-
late court ruled that they can now be held liable for injuries caused
by competing companies’ generic products.'*® Perhaps more sur-

prising was the California Supreme Court’s decision not to review
the appellate court ruling, the first of its kind in the country. Pure
common sense, aside from centuries of legal precedent, dictate
that a person who opts to purchase a cheaper, generic product and
believes he or she was injured by it, does not have a right to sue a
competitor brand-name manufacturer who did profit from its sale.
The implications of extending the duties of a manufacturer
to those who make competing products are serious, including the
cost of the new liability to manufacturers of name-brand pharma-
ceutical products and the disincentive such a duty would place on
research and development of new, potentially life-saving products.
Should the law permit purchasers of “no name” products to bring
claims against name-brand product manufacturers? Should the
law subject Gucci, Louis Vuitton, or Chanel to liability for the
quality or safety of replica handbags manufactured by another
company based on a duty regarding its own products simply
because the copies are quite similar to the originals? The California
Supreme Court’s denial of review of the appellate court decision
sends a message that California courts may do precisely that.

ASBESTOS LITIGATION GAMESMANSHIP

Unfair trial practices are one of the qualities of Judicial Hellholes.
This year, Los Angeles Superior Court Judge Aurelio Munoz
exposed how plaintiffs’ firms are gaming California’s legal system
and engaging in “judicially sanctioned extortion.”’ Judge Munoz
found that the Texas-based Waters & Kraus firm would routinely
file its asbestos cases in Texas, take a deposition, then dismiss the
case and refile it in California.

—Los Angeles Superior Court Judge Aurelio Munoz

Why? As Judge Munoz wrote, “the filing of the Texas action
was deliberately done to prevent the defendants from having
adequate discovery and to prevent” defendants from seeking
dismissal even when the plaintiff did not identify any of that
defendant’s products as being a possible source of his or her
asbestos exposure. This occurs because Texas law is unusual in
limiting depositions to just six hours per side, making it nearly
impossible for multiple defendants to question the plaintiff on
whether he was actually exposed to their products. While Texas
law would require a plaintiff to identify the defendant’s products
as the source of his injury during a deposition to survive dismissal
before trial, California law does not. The object is to force a settle-
ment. Finding his hands tied, Judge Munoz suggested that an
appellate court intervene. But California’s intermediate appellate
court and high court both declined to consider the case.'*

The ability of personal injury attorneys to game the system
and the fact that many states have enacted reforms to stem



litigation abuses in recent years while California has not, may
explain why law firms based in states such as Illinois and Texas
are opening up shop in California. In fact, some are warning
that “California is positioned to become a front in the ongoing
asbestos litigation war”'% and that the state is in the midst of an
asbestos litigation “gold rush.”'®' According to Professors Alan
Calnan and Byron Stier of Southwestern Law School in Los
Angeles, “there is a sense locally among the bar that Southern
California may be in the midst of a surge.”'** Even the judge who
managed Madison County, Illinois’s asbestos docket has recog-
nized that “Los Angeles is a place that’s really starting to take off”

in terms of asbestos litigation.'®

EASY ACCESS TO DAMAGES
As detailed in previous Judicial Hellholes reports, California has
hosted many lawsuits, often against small businesses, for uninten-
tional technical violations of disabled access laws. Although federal
disability law does not authorize private lawsuits, California’s
Unruh Disabled Person’s Act allows those who bring private claims
to recover the greater of three times actual damages or $4,000 for
each and every violation.'®* As a result, there is an entire litigation
industry in California involving individuals and plaintiffs’ lawyers
trolling restaurants and retail stores in order to demand that a
small-business owner pay up. For example, Jarek Molski sued 400
times under California law before a federal judge branded him a
“hit-and-run plaintiff,” accused him of systematic extortion of small
businesses, and barred him from further suits in the Central District
of California, which includes Los Angeles.'*> Some small-business
owners, frustrated by the
lawsuits and unable to
comply with the lawyers’
demands due to finances or
facilities, have closed shop.'*

The long popular
Sacramento burger joint
known as the Squeeze Inn
was hit with two recent
ADA lawsuits, and the restaurant, which is located in an old 450
square foot building is now being called the “Squeezed Out.” It will
close and its owners will seek a new location.'”

In June, the California Supreme Court added fuel
to this fire by lowering the proof needed for such

claims. In that case, the plaintiff alleged that a
door was too narrow, the bathroom was not
conducive to wheelchairs, and the entryway
lacked a level landing. That’s $4,000 times
three violations.

Courts had reached varying conclu-
sions as to whether the law required a
showing that the business intentionally
violated the act to qualify for an award of
damages.'®® The high court settled this dispute,

coming down on the side of greater liability.'®

The California legislature recently attempted to rein in abuse
of the disability law. A law that took effect in 2009 restricts the
availability of statutory damages to instances where the accessi-
bility violation actually denied the plaintiff full and equal access. It
also limited statutory damages to one assessment per occasion of
access denial, rather than being based on the number of accessi-
bility standards violated.'”

The new law is helpful in addressing trolling, but it did not
reach far enough. California needs to adopt legislation providing
innocent small-business owners with an opportunity to cure a
violation before imposing such harsh monetary penalties.

A CASE TO WATCH: JUSTICE OR PROFIT?

In 2008, a California appellate court effectively abandoned
firmly-established California law that precluded state and local
government officials from hiring private lawyers on a contin-
gency fee basis. In a 1985 decision, the California Supreme

Court properly recognized that the interests of government and
private contingency fee attorneys are widely divergent, making
such arrangements contrary to the standard of neutrality that an
attorney representing the government must meet."”* The recent
appellate court ruling, however, has created a loophole through
which an entire firm of lawyers can run. It ruled that private
attorneys with a significant profit-interest in the litigation could
represent the government so long as they only “assisted” in the
litigation, but did not control it."”? Under this ruling, all a private
attorney must do to represent the government on a contingency-
fee basis is to include a provision in the agreement stating that final
say over the litigation rests with the state. As a practical matter,
such a provision cannot be monitored or enforced. ATRA, which
filed an amicus brief in the case in April, will be closely watching
the California Supreme Court as to how it rules on the issue. Will
it maintain California’s separation between profit-seeking and the
seeking of justice?

ALABAMA

Last year ATRA named the Alabama counties of Montgomery
and Macon as Judicial Hellholes. This was in part due to these
neighboring counties’ claim to several of the nation’s
largest verdicts, and for the controversial actions and
relationship between Alabama Attorney General
Troy King and Montgomery personal injury
lawyer Jere Beasley.'”” This year was marked
with similar controversy, warranting a close
eye on further developments in these coun-
ties and in the state as a whole.
With King’s say-so, Beasley has sued
virtually the entire pharmaceutical industry
on behalf of the state, claiming that the
companies engaged in fraud by reporting
inflated prices upon which state officials relied
in reimbursing pharmacies for prescriptions
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under Medicaid. Some companies settled. The drug companies
produced government reports and correspondence showing that
the system, which reported list rather than discounted prices, was
fully understood by federal and state regulators for three decades.
Nevertheless, in 2008 Beasley obtained substantial verdicts against
three pharmaceutical companies: AstraZeneca PLC for $215 mil-
lion (including $175 million in punitive damages), which was
later reduced to $160 million;'”* and GlaxoSmithKline PLC and
Novartis AG totaling $114 million."” Then in February 2009 a
Montgomery County Circuit Court jury returned a $78.4 million
verdict against generic prescription drug manufacturer Sandoz,
Inc., including $50 million in punitive damages.'”® Some com-
panies settled rather than risk this Alabama-style justice. As of
September, private attorneys working on lawsuits against pharma-
ceutical manufacturers in the name of the state had banked about
$13 million in 2009, while the state got $38 million in settlement
money to finance its cash-strapped budget.'”” But, in October
2009, the Alabama Supreme Court recognized these cases for

what they are: “regulation by litigation.””® It threw out the judg-
ments against AstraZeneca, GlaxoSmithKline and Novartis after
finding that, for decades, government officials understood that the
reported prices represented list prices and did not reflect discounts
routinely provided to pharmacies. The state’s cry of fraud, the high
court found, was “simply untenable.”'”” The Sandoz case is pending
appeal and will likely meet a similar fate.

As this pharmaceutical litigation
shows, Attorney General King is one of
several state attorneys general who have
used private, contingency-fee lawyers
to bring actions on behalf of the state,
raising questions as to whether law
enforcement is about profiting lawyers
and campaign contributors or about
the public interest.'* The practice also
: siphons from taxpayers millions of

Attorney Geheral
Troy King

dollars that the state would otherwise
recover had it used its own lawyers
rather than outside counsel. These are the same types of agree-
ments currently pending constitutional challenges in California
and Pennsylvania. That’s not news. What is news, however, is
that these highly questionable arrangements are trick-
ling down further in Alabama.

Court documents show that District
Attorney E. Paul Jones of the rural Fifth
Judicial Circuit had quietly hired three
plaintiffs’ law firms — Morris Haynes &
Hornsby; Badham & Buck, LLC; and Lewis,
Smyth & Winter, P.C. — to “investigate” the
advertising and service policies of Charter
Communications, a multichannel video
services provider. Over the course of 10
months the firm completed its investigation,
and then settled with Charter without ever filing
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a formal complaint.” Circuit Court Judge Thomas E. Young Jr.

of Tallapoosa County allowed Mr. Jones’ office and the three law
firms, one of which was the top contributor to the DA’s last cam-
paign, to evenly divide $1.75 million.'®? The firms were not asked
to account for the time they supposedly invested in the case or the
level of risk involved for a case that settled within a year (lightning
speed for litigation).

In August 2009, District Attorney Bryce Graham of the
Thirty-First Judicial District followed suit, hiring private law
firms to sue the large pharmacies in his area. In a lawsuit filed in
the Colbert County Circuit Court, Mr. Graham alleged that CVS,
Rite Aid, Walgreens and Wal-Mart filled prescriptions with a
generic drug rather than a brand-name without obtaining express
permission from the patients’ physicians.'® The suit sought civil
penalties of not less than $2,000 for each and every alleged sale of
generic drugs during the four-year statute of limitations period,
plus attorneys’ fees and the costs of the lawsuit. The three firms
hired include Morris Haynes & Hornsby (also hired by Mr. Jones),
Hovater & Risner, and Heninger Garrison Davis, LLC.

To his credit, Attorney General King has since moved to
quash Graham’s cases against the drugstores and others like them,
and one can hope he did so out of a sense of fairness. But a cynic
might argue that the line between the district attorneys’ blatantly
extortionist lawsuits and those which King has authorized Beasley
to pursue is a rather fine one.

MADISON COUNTY, ILLINOIS

For many years, Madison County epitomized Judicial Hellholes.
Lawyers flocked to the small Illinois county from around the state
and across the country because of its reputation for welcoming
class-actions, forum shoppers, and an anti-corporate lawsuits. That
changed when Madison County’s judges implemented reforms to
stem abuse of its legal system. Perhaps most notable among the
improvements in Madison County is the willingness of its judges
to perform self-examination and make corrections to promote a
more just system. The outlook generally remains positive, but there
are those in Illinois and elsewhere who are discouraged by recent
developments and still consider it a Judicial Hellhole.
Reasons to keep a close eye on Madison County per-
sist. Judges interested in reform can only do so much;
the lawyers practicing in the local court rooms
determine much of the local activity. Madison
County remains almost twice as litigious as
Cook County and more than four times
as litigious as the average of the other 101
Illinois counties. '8
The county’s handling of asbestos
litigation is being — and should be — closely
monitored. After a sharp decline in asbestos
cases, the number of filings doubled between
2006 and 2008.'® As this report goes to press,
that number is still rising. With two months



remaining in 2009, the Madison Record reported
that lawyers had filed 656 new asbestos cases in
Madison County, compared with 639 in all of
2008.'% For the first time asbestos filings in
Madison County outnumber non-asbestos
filings.'"” Madison County still sees the

types of cases where a single plaintiff

claims that 200 plus defendants — including
everyone from Coca-Cola to the University

of Kentucky — are responsible for his injury
and that each of them intended to harm
him."® According to a review by the Illinois
Civil Justice League, only 1 in 10 of the asbestos
cases involved a plaintiff
who lived, worked, or was alleg-

edly exposed to asbestos in Madison
County.'®

In addition, Judge Daniel Stack,

a strong ally of reform-leading Chief
Judge Ann Callis, will retire this year,
opening a seat on the court." Judge
Stack serves as chief of the court’s
civil division and manages its asbestos
docket. It remains to be seen what
impact his departure will have on the
rule of law in Madison County. It will
be up to Judge Callis to make sure his
replacement does not allow Madison
County to regress.

One very encouraging develop-
ment is the willingness of Judge Callis
and other Madison County judges to
participate in an open forum on the
judicial system in Madison County.
Sponsored in part by the Illinois Civil
Justice League, the forum is intended
to allow a public discussion of the judicial system in Madison
County with public and lawyer comments. It is expected to be
held in early 2010.

In sum, while Madison County continues to generate some
concern, there are positive signs that the judiciary is continuing
to implement positive reforms. ATRA encourages the Madison
County judiciary to continue its open and constructive dialogue
with the legal community.

JEFFERSON COUNTY,
MISSISSIPPI

Judge Daniel Stack

For many years Jefferson County, Mississippi, made the list of
Judicial Hellholes. Comprehensive reform in Mississippi between
2002 and 2004, however, dramatically improved the legal climate,

moving the state off the Judicial Hellholes list. But
there remain troubling signs that it is a place
where out-of-state corporate defendants find a
fair trial hard to come by.

This year Jefferson County was the site
of a rare plaintiffs’ verdict against a paint
manufacturer. In that case the plaintiff
claimed he had experienced brain damage
as a result of eating lead-contaminated paint

chips when he was a child. Sherwin Williams
claimed it was impossible that the plaintiff
was exposed to its paint, since it had removed
all lead ingredients from its residential paints by

1972."" The result was a $7 million verdict for the
plaintiff, a result that one of the defense lawyers attributed to

the case being in Jefferson County, Mississippi, “where no out-of-
state product manufacturer to our knowledge has been able to win
a jury verdict.”*?

During the trial, the plaintiff’s mother had testified that her
son “can’t go to college.”' Expert witnesses testified that, as a
result of his brain damage, the plaintiff would never be able to
work and needed constant supervision.'”* But off to college he
goes. After serving as captain of his varsity basketball team and
playing varsity football, he signed a letter of intent to play football
at a junior college on a scholarship.'”

Note to plaintiffs — beware of social-networking websites.
According to a post-trial motion from the defendant that asks the
court to throw out the verdict, the plaintiff’s mother wrote on her
MySpace site that her son is definitely going to college and that she will
not work anymore, shop until she drops, and buy a larger house.'*

But there is still reason for optimism that southwest Mississippi
is not the Judicial Hellhole it once was. In May, a jury in adjacent
Claiborne County found that three defendant companies were not
responsible for causing a plaintift’s silicosis. The plaintiff had origi-
nally sued 18 companies. Fifteen settled and three decided to take
their chances at trial. After some initial difficulty finding jurors in
the county who had not been involved in a silica lawsuit, an impar-
tial jury ruled for the defendants. The court reportedly remarked to
the defense counsel, “Congratulations. You made history. That’s the
first defense verdict ever in these cases in Claiborne County.”'”

GULF COAST AND
RI0 GRANDE VALLEY, TEXAS

A number of counties in the Gulf Coast and Rio Grande Valley have
long been subjected to the scrutiny of the Judicial Hellholes report.
Some observers suggest that the area is not as hostile as it used to be
for civil defendants. Judges are less likely to permit blatant forum
shopping, thanks to legislative reforms and court decisions. Though
the area continues to be viewed as generally friendly to plaintiffs,
verdicts are perhaps less generous than in years past.
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Nevertheless, Jefferson County continues to
attract lawsuits from far and wide — though there
now must be at least a tenuous local tie. For
instance, a lawsuit stemming from a train
accident in Vinton, Louisiana, was filed
in Jefferson County. While the accident
occurred in Louisiana and the family suing is
from Louisiana, a railroad claims inspector,
named as a co-defendant, lives in Jefferson
County.'?®

Jefferson County also remains a place
where a judge will take a rare jury verdict for a
corporate defendant in a wrongful death case and,
without comment, grant a new trial. One such reversal
came in an asbestos case against DuPont de Nemours brought
by a former employee. No liability? Do over.

“In a defense-hostile courtroom run by plaintiff-
friendly Judge Donald Floyd, DuPont proved

its innocence at trial. It presented evidence and
convinced a jury that it wasn’t responsible for the
alleged horrors of which it was accused. But the
accuser, clout-heavy, multi-millionaire plaintiff’s
attorney Glen Morgan, had too much at stake to fail.
Later, without reason or explanation, Judge Floyd
came to the rescue. He nullified the jury’s verdict. Even
when defendants win in Jefferson County, the scales of
justice somehow turns them into losers, it seems.”™

—Southeast Texas Record

In that case the Texas Supreme Court, in a narrow 4-3 deci-
sion, took the miniscule step of requiring Judge Donald Floyd
to give a reason for his ruling, but it ordered no further relief.>®
Given this situation, DuPont is now reportedly considering settling
the Jefferson County case it already won.

« C

Down the coast from Jefferson County, the
Texas Trial Lawyers Association, which rep-
resents the plaintiffs’ bar, and Texans for

Lawsuit Reform have found themselves in a

rare area of agreement. In Nueces County
lawyers are suing lawyers over “barratry,”
a fancy legal word for ambulance chasing.
Texas law prohibits lawyers, doctors, and
other professionals or their representa-
tives from directly soliciting clients. Yet
leaders of the plaintiffs’ bar believe that
many lawyers approach injured people and
offer them cash up front to sign on as clients. In
some cases plaintiffs’ lawyers have called the fami-
lies of seriously injured persons just hours after accidents,
shown up uninvited to hospitals, and signed up clients still dazed
from medication.*”!

“Barratry, as improper solicitation is technically
known, long has been illegal for lawyers, who are
prohibited from contacting prospective clients,
directly or indirectly, to win their business. Despite
this, the practice flourishes in South Texas.””*

—San Antonio Express News

In South Texas, some lawyers may go well beyond barratry
to make a profit. For instance, prosecutors accused Warren Todd
Hoeffner of bribing insurance company employees to settle his
clients’ silica claims quickly in 2002, treating them to imported
cars, spa treatments, entertainment at “gentlemen’s clubs,” and
large checks (See “Rogues Gallery,” p. 27). A Houston grand jury
charged that Hoeffner induced insurance settlements of more
than $34 million, intending to funnel more than $3 million of
those funds into bribes and kickbacks for two insurance com-
pany employees.”” Hoeffner allegedly received about $5.3 million
in attorney’s fees from the settlements. His alleged motivation?
Tort reform was on the legislative horizon in Austin then, and
his Jefferson County cases might
quickly become less lucrative in
the future.?®* But in October 2009,
after seven weeks of testimony

and two days of deliberation, a
criminal court declared a mistrial
when jurors could not reach a
unanimous verdict.?%
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eyond the areas named on this year’s Watch List, ATRF survey respondents and others say several addi-

tional jurisdictions have characteristics consistent with Judicial Hellholes. These jurisdictions include:

ST. CLAIR COUNTY, ILLINOIS

Madison County’s neighbor shares a reputation as inhospitable to
corporate defendants, but its standing has improved along with
the rest of the Metro East in recent years. Still, it remains a place to
watch with some decisions of concern. For example, the Belleville
News Democrat asked what Judge Andrew Gleeson was thinking
when he gave a plaintiff, a convicted felon who sued a finance
company on a real estate deal, everything he asked for, including
$7.3 million in actual damages, $66.5 million in punitive damages,
and $24.6 million in legal fees when the defendant did not respond
to his suit. Even after the defendant claimed it never received
notice of the suit, Judge Gleeson merely reduced the punitive dam-
ages and eliminated the legal fees. Then, after media took up the
story, he struck the punitive damages entirely.*

ORLEANS AND JEFFERSON PARISHES, LOUISIANA

As the impact of Hurricane Katrina-related litigation becomes
clearer, it is looking uglier and uglier. The court system, particularly
in these neighboring parishes, has been plagued by attempts at fraud,
which have already resulted in at least 141 persons facing charges

by federal authorities.”” Louisiana’s antiquated class-action joinder
rules have also left some defendants, such as one of the state’s major
insurers, Louisiana Citizens Property Insurance Corp., defending

two nearly identical class-action lawsuits in Orleans and Jefferson
parishes.?® The effect is not only unduly burdensome on defendants,
but costly to Louisiana taxpayers trying to rebuild after Hurricane
Katrina. At times, the litigation environment has gotten so out of
hand that the plaintiffs’ lawyers are resorting to infighting among one
another. In one case before an Orleans Parish Civil District Court,
two plaintiffs’ attorneys arguing over whether the court should secure
$5 million in Katrina-related attorneys fees to one law firm (thereby
leaving each client eligible to receive up to $1,000 in compensation)
actually started brawling in the middle of the courtroom.?® One of
the attorneys had to be taken away in handcuffs; a sad image and
depiction of the devolving state of affairs in these jurisdictions.

LAS VEGAS (CLARK COUNTY), NEVADA

Controversy continues in Las Vegas as federal prosecutors believe
that doctors, lawyers and a “consultant” were involved in a “medical
mafia.” Prosecutor’s claim, according to a CNN report, that the con-
sultant, Howard Awand, would refer individuals who had received
minor injuries to doctors for needless visits and even surgeries. The
doctors would receive referral fees or kickbacks for running up the
lawsuit tab and also protection from medical-malpractice lawsuits
from the attorneys involved with Awand. Lawyers who sued these
doctors, in turn, would lose lucrative referrals. Testimony was closely
scripted and insurers felt they had no choice but to settle. The clients,
however, were in the dark. In one case, an attorney who was allegedly

St. Clair County, lllinois

Orleans and Jefferson
Parishes, Louisiana

Las Vegas (Clark County),
Nevada

‘Home Run’ Jurisdictions
for Asbestos Litigation

part of the ring blamed an anesthesiologist for rendering a woman
a paraplegic after routine back surgery, even when evidence pointed
to another doctor’s error, leading to a much smaller settlement than
expected. When prosecutors brought indictments in 2007, all 10
federal judges in Nevada recused themselves, a key witness refused
to testify without immunity, and the cases fell apart. One prosecu-
tion resulted in a mistrial. A doctor who cooperated with prosecutors
“fell on his sword for nothing” and says that he has spread shot-
guns around his house for protection from the gang of doctors and
lawyers.?'? Although the prosecutors have not had success, the State
Bar of Nevada is now involved. It filed an ethics complaint against
one of the lawyers, Noel Gage, claiming that he split his fees with
Awand, paying $1.8 million to Awand and consulting companies he
controlled." Nevada has a rule that bars attorneys from splitting
fees with non-lawyers. Sounds extraordinary? Such is the litigation
environment in Las Vegas.

‘HOME RUN’ JURISDICTIONS FOR ASBESTOS LITIGATION
Last year this report noted a trend wherein plaintiffs’ lawyers from
around the country bring their asbestos cases to Delaware, even
though it is not typically known as a pro-plaintiff forum. Mark
Lanier, a prominent Texas plaintiffs’ attorney, recently explained
this trend. According to Lanier, plaintiffs’ lawyers file in Delaware
not because it is particularly friendly to plaintiffs, but because it is a
“one-stop shop” where, because so many corporations are incor-
porated in Delaware, they can get jurisdiction over all defendants.
So what are the “home run” jurisdictions for asbestos cases? Lanier
answered with admirable candor: “Baltimore; New York; some parts
of California, ... West Virginia, if you can get jurisdiction there.”
Next on his list: reviving Texas asbestos litigation, filing lawsuits in
Boston, and bringing more claims against pharmaceutical manu-
facturers.*" In addition, Lanier’s Houston-based firm recently
opened two California offices in Los Angeles and Palo Alto.?"
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Dishonorable Mentions

« D ishonorable Mentions” recognize particularly
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abusive practices, unsound court decisions or
other actions that stand alone but nonetheless erode
the fairness of a state’s civil justice system. This year,
court rulings in Arkansas, California, Massachusetts,
Minnesota, North Dakota and the hiring of contin-
gency-fee lawyers by Pennsylvania Gov. Ed Rendell

have earned this dubious distinction.

ARKANSAS SUPREME COURT
NULLIFIES LEGISLATIVE REFORMS

A basic principle underlying a fair system of justice is that an indi-
vidual should only bear responsibility for his or her share of the harm
caused to another. But the Arkansas Supreme Court issued an opinion
this year that flies in the face of that principle, striking down two legis-
lative efforts to boost the fairness of the state’s civil justice system.?"*

The first of the two reforms simply provided that a defendant
could offer evidence identifying a person or business not a party to
the lawsuit as the true cause of a plaintiff’s injury or as a contributor
to the injury. In the case at the heart of the high court’s ruling, the
plaintiff alleged that a safety feature on a mechanic’s “starter bucket”
was defectively designed and manufactured because it became
electrically powered when it should not have done so.?"® The plaintiff,
therefore, sued the product’s manufacturer, Rockwell Automation,
Inc. Rockwell, however, claimed that after the starter bucket was sup-
plied to the plaintiff’s employer, the product was modified without
Rockwell’s knowledge, and that this modification caused or at least
contributed to the plaintiff’s injury.?® Under Arkansas’ comprehen-
sive tort reforms passed in 2003, Rockwell was permitted to inform
the jury that someone else might have been at fault.

“Even some of the people who agreed with the result
reached by the Supreme Court found the court’s
reasoning unpersuasive. One of these, a prominent
lawyer, said it appeared the court had ruled that the
legislative branch of government could never touch
court procedures.”"’

—Doug Smith, Arkansas Times Reporter.
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The Arkansas Supreme Court, however, did not permit the
jury to hear this highly-relevant information because the reform
supposedly established a rule of “pleadings, practice and proce-
dure” that is in the sole province of the state supreme court.*®
In other words, the Arkansas Supreme Court issued an opinion
proclaiming that it alone had the power to develop such rules and
the legislature’s enactment of meaningful reforms in this area was
an unconstitutional violation of separation of powers.

In effect, the court paid lip service to the idea that “every
[legislative] act carries a strong presumption of constitutionality,
and before an act will be held unconstitutional, the incompat-
ibility between it and the constitution must be clear.” It went on
to hold that “so long as a legislative provision dictates procedure,
that provision need not directly conflict with our procedural rules
to be unconstitutional.”*

Arkansas’s high court applied similarly faulty reasoning to
strike down another reform that ensured the accurate payment of
damages by defendants in medical malpractice claims. In an effort
to reduce healthcare costs, this reform provided that only evi-
dence of the amount of medical costs actually paid by a plaintiff
or on behalf of a plaintiff would be admissible. The often inflated
medical care amounts presented to, but not actually paid under
medical coverage plans, were, therefore, inadmissible as they did
not reflect the actual charges and created the serious risk of over-
payment by defendants.

As a result of the court’s strained rulings, those sued in
Arkansas are no longer able to point the finger at other culprits as
the actual cause of an injury unless they are already a party in the
case and defendants may be on the hook for damages that inflate
the plaintiffs’ true losses. These rulings follow a 2007 decision, in
which the Arkansas Supreme Court invalidated a requirement that
plaintiffs in medical-malpractice claims submit a certificate of merit
from a physician supporting their allegations.?”” The nullification of
these reforms represents a collectively significant step backwards for
fairness within the state’s civil justice system, and for that reason the
Arkansas Supreme Court earns a Dishonorable Mention.

MINNESOTA SUPREME COURT:
‘THE LAND OF 10,000 OUT-OF-
STATE LAWSUITS’

On September 2, 2009, the Minnesota Supreme Court effectively
kicked wide open the state’s courthouse doors to thousands of
old, out-of-state personal injury suits, and in doing so may have
doomed the state to a dangerous downward spiral toward Judicial



Hellhole status. In Fleeger v. Wyeth, the court ruled that the
six-year time limit for bringing certain types of personal injury
lawsuits in Minnesota applies even to those suits in which the
plaintiff, defendant, and conduct giving rise to the lawsuit have no

connection to Minnesota.?*!

“[N]o other state has Minnesota’s choice-of-law
jurisprudence, which basically allows an out-of-state
resident to pursue a lawsuit against an out-of-state
company in what would be a time-barred claim in the
plaintiff’s home state.”**

—ABA Journal

Minnesota’s generous six-year period is significantly longer
than the deadline for bringing a claim in most other states, pro-
viding a strong incentive for litigation tourism to Minnesota
courts.””? Indeed, the court’s recent ruling allows more than 4,000
out-of-state plaintiffs to proceed with a case against a Pennsylvania-
based pharmaceutical manufacturer in Minnesota that would
otherwise be dismissed as untimely in their home states.”

The problem stems back to a rule that developed through
a series of statutes and court rulings in Minnesota, which allow
anyone to bring a product liability lawsuit against a defendant
that does business in the state. In 2004 the legislature reinstituted
a law that applies the statute of limitations of the plaintiff’s home
state to such actions, however, since the law only applied to inju-
ries occurring after August 1, 2004, it will not have an impact until
August 1, 2010, when the six-year statute of limitations expires on
such claims. The result is that only 726 of 9,680 lawsuits against
medical device and pharmaceutical manufacturers since 2004
were filed on behalf of Minnesotans.”” That means 92.5 percent
of product liability claims in Minnesota courts are from states
such as Alabama, California, Pennsylvania and New York. The
situation led Minnesota Law ¢ Politics to run a recent cover story,

el
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WELCOME TO

THE
LAND OF
10,000 LAWSUITS

“The land of 10,000 lawsuits says WELCOME, LITIGATORS!
Why Minnesota has become a plaintiffs’ paradise.”**

The Minnesota Supreme Court had an opportunity to
address this situation in Fleeger, but it declined to roll up the
welcome mat. It recognized that a “great deal of legal commen-
tary” supported departing from its pro-forum shopping rule, but
it held fast.?” The result is that Minnesota taxpayers will continue
to pick up the tab for judges and court staff to hear claims from
out-of-state plaintiffs against out-of-state defendants that would
be thrown out if brought in the plaintiffs’ own local courts. The
court’s intransigence suggests that the birth of a new Judicial
Hellhole may be inevitable.

NORTH DAKOTA SUPREME COURT
PERMITS FORUM SHOPPING

In June 2009 the North Dakota Supreme Court ruled in a case
that may open its doors to forum shopping by plaintiffs’ lawyers
who are looking for a last chance to sue.””® Fifteen plaintiffs had
filed claims in Morton County alleging exposure to asbestos, but
none of them lived in North Dakota or claimed that their asbestos
exposure occurred in the state. In fact, during the proceedings,
counsel for the plaintiffs conceded that 13 of the 15 plaintiffs had
missed the statute-of-limitations, the period of time within which
a lawsuit must be filed, in all jurisdictions except North Dakota.

The trial court dismissed the claims, recognizing that there
was no connection between the plaintiffs, their claims, and the
state of North Dakota, and that “their only real connection to
North Dakota is that the attorneys they have retained to rep-
resent them live and work in North Dakota.” Nevertheless, the
North Dakota Supreme Court found that because the plaintiffs
had established that they could not sue elsewhere, the trial court
improperly dismissed the case on the grounds of forum non con-
veniens (that it was an inconvenient forum).

Unless the trial court applies the statute of limitations of the
forum state rather than North Dakota’s unusually long period for
bringing a claim, the ruling will encourage plaintiffs who neglected
to file a timely case elsewhere to file in North Dakota courts instead.

PENNSYLVANIA GOVERNOR’S
CONTINGENT-FEE CONTRACT

Pennsylvania Gov. Ed Rendell hired a law firm on a contingent-fee
basis when, at the same time, its principal was making donations
totaling approximately $100,000 to his reelection campaign.?’
The state attorney general had opted not to bring this particular
lawsuit,”® which, if successful, would significantly limit the access
of low-income and elderly residents to a federally approved
prescription drug by finding that the manufacturer of the antipsy-
chotic used to treat schizophrenia, bipolar mania, and irritability
associated with autistic disorder, owes Pennsylvania millions of
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dollars under both its Medicaid and
Pharmaceutical Assistance Contract for
the Elderly (“PACE”) programs. The
state’s theory — initiated, developed,
and litigated by profit-driven outside
counsel — is that all prescriptions for
the drug, Risperdal®, are “medically
unnecessary.”
The private lawyers are suing in the
- name of Pennsylvania, but government

Gov. Ed Rendell 1 h ¢ h as entered an
awyers have not so much as e
appearance in the two years since the lawsuit was filed. The agree-
ment between the state and the private lawyers includes a clause
restricting resolution of the case through nonmonetary relief,
protecting the right of the lawyers to receive a cash payment.

At press time, the validity of the contingent-fee arrangement
is pending appeal before the Pennsylvania Supreme Court.*"

OTHER DISHONORABLE MENTIONS

SACRAMENTO COUNTY’S ‘NO CLASS’ ACTION.

Lawyers who settled a class action with an automobile manu-
facturer in the Sacramento County Superior Court received $25
million in fees while their clients received only coupons to put
toward the purchase of a new vehicle from the company. Lawyers
had claimed that Ford had represented its Explorer to consumers as
safe, when it was prone to rollovers. Ultimately, just 75 consumers
redeemed their coupons for a total value of $37,500. Lawyers, not
the consumers, were the primary beneficiaries of the litigation.?

MASSACHUSETTS SUPREME JUDICIAL COURT
INVALIDATES ARBITRATION AND PERMITS

MEDICAL MONITORING CLAIMS.

In July 2009 Massachusetts” highest court ruled that consumer
contracts may not require arbitration of disputes or a waiver of
class-action claims.?? Yet Massachusetts consumer protection

law broadly protects the ability to bring individual claims by
mandating that defendants pay the attorneys’ fees of prevailing
defendants and authorize plaintiffs to receive double or triple
damages. In a separate ruling, the state’s high court recognized the

ability of plaintiff’s to bring lawsuits seeking medical monitoring
expenses so long as they can at least show “subcellular changes,”
if not a present physical injury.?* It remains to be seen how lower

courts will discern subcellular changes.

MONTANA COURT HOLDS BASEBALL BAT
MANUFACTURER LIABLE FOR LINE DRIVE.

In a case that is the first of its kind, a Montana court required the
maker of Louisville Slugger baseball bats to pay $850,000 to the
family of a pitcher who was tragically hit and killed by a line drive.
The aluminum bat took the blame under the theory that the
manufacturer failed to place a warning on the bat that it can hit
balls harder than a wooden bat. The court’s decision is contrary
to a U.S. Consumer Product Safety Commission study that found
that the available data did not show injuries to pitchers were more
frequent or severe from aluminum bats compared to wooden
bats.?*® The ruling could lead to discontinued use of aluminum
bats, which have been popular since the 1970s primarily because
they don’t break and thus extend the equipment budgets of Little
League, interscholastic and other amateur teams.




ehind every Judicial Hellhole judge is a sup-

porting cast of personal injury and mass tort
lawyers who are constantly pushing courts to expand
liability. This “Rogues’ Gallery” section reminds policy-
makers — especially those in Congress — that there are
influential plaintiffs’ lawyers who have stretched ethics
rules and criminal laws beyond acceptable bounds in
manufacturing lawsuits, conspiring to bribe judges,
disregarding court orders and stealing client recoveries.

They warrant aggressive oversight.

Stuart Taylor, a moderate observer of the legal system, wrote
in a National Journal column that “[n]ow and then events converge
to remind us of how often plaintiffs’ lawyers pervert our lawsuit
industry for personal and political gain, under the indulgent eyes of
judges, without rectifying any injustices, at the expense of the rest of
us. We have recently witnessed the spectacle of three of the nation’s
richest and most famous plaintiffs’ lawyers heading to federal
prison for various criminal frauds.... This industry is rotten.”>*

Taylor’s column referred to the litigation industry’s former
Big Three: securities class-action kingpin William Lerach, his
former law partner Melvyn Weiss, and longtime Mississippi legend
Richard “Dickie” Scruggs. These three were the focal points of the
Judicial Hellholes’ inaugural Rogues’” Gallery last year. This year’s
spotlight glares more broadly on new offenders among the per-
sonal injury and mass tort bars deserving of this dishonor. These
are their stories...

The year’s Junk Advocacy In Lawyering award goes to Juan
Dominguez, a Los Angeles personal injury lawyer accused of
filing “phony” claims against Dole Food and Dow Chemical
alleging that Nicaraguan men became sterile from exposure
to their pesticides.”” L.A. Judge Victoria Chaney ruled that
Dominguez committed a “fraud on the court’ and a “bla-
tant extortion” of the defendants.”*® According to a report,
Dominguez, “in apparent collusion with local officials, judges,
and lab technicians, rounded up 10,000 men whom they
coached to claim sterility — and to blame that sterility on
Dole’s chemicals. In fact, many of the men had never worked
for Dole, and many weren't sterile. Some even had multiple
children”** The American Lawyer’s Ben Hallman called this
“the most egregious plaintiffs lawyer extortion and fraud
allegations we’ve seen this side of criminal indictment.”**

New York personal injury and medical malpractice attorney
Marc Bernstein has been charged with absconding with
$650,000 of settlement funds that should have gone to badly
injured clients. Said Manhattan District Attorney Robert
Morgenthau: “He settled these cases pretty cheap, then took the

money and ran. You should call him a hit-and-run lawyer.”**!

Two Brooklyn lawyers, David Resnick and Serge Binder,

have agreed to surrender their law licenses after admitting to
enabling a third attorney, Richard Boter, who had been dis-
barred, to continue practicing law under the firm’s name. Boter
had been linked to a runner who bribed hospital employees
for information about accident victims so they could be sold
to personal injury lawyers for $500. Boter had pleaded guilty to
charges of stealing $148,000 from his clients.**

Across the Hudson River in New Jersey, a federal judge took
class action lawyer David Mazie to the woodshed for “trying
to delay a settlement that helped nearly 600 eating disorder
patients so he could pursue a fight with co-counsel over shares
of a $2.45 million fee award.”**’ U.S. District Court Judge Faith
Hochberg criticized the attorney for putting his own interests

above “those of people who are dying.”**

Arkansas securities class action attorney Gene Cauley appar-
ently went a step farther, pleading guilty in June to fraud and
criminal contempt for stealing $9 million in settlement
money he was supposed to distribute to clients. He told the
Wall Street Journal that he ran into cash-flow problems and
used the settlement money to pay expenses and invest the
rest.”*® Cauley has surrendered his law license and was sen-
tenced to seven years and two months in prison.**¢ Cauley’s
former mentor? Bill Lerach, who gave Cauley his start in the
class-action racket, er, business."

Once highflying South Florida lawyer Scott Rothstein,
arrested by the FBI on December 1, 2009, will face federal
racketeering and fraud charges for allegedly operating a $1
billion Ponzi scheme. Rothstein, who co-founded a 70-lawyer
Fort Lauderdale law firm, Rothstein Rosenfeldt PA, allegedly
defrauded investors through a side business that dealt in legal
case settlements. Since legal settlements often are paid out
over time, it is not unusual for successful plaintiffs to sell their
right to collect at a discount in exchange for an up-front cash
payment. Rothstein sold investors a stake in collecting these
legal settlements. Prosecutors allege, however, that many of
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these settlements did not exist. Rothstein, a high-roller by any
definition, owned a $5 million yacht, two $1.6 million Bugati
Veyrons, two Rolls Royces, three Lamborghinis, four Ferraris,
a Bentley, and a Porsche; gave millions to political parties, can-
didates, and charitable causes; and had an empire of mansions
and businesses.

The firm might have known there was a problem when
Rothstein sent a firm-wide e-mail on behalf of an unidenti-
fied client asking for information on countries that did not
have an extradition treaty with the United States. He subse-
quently wired $16 million to Morocco, made reservations at
a Casablanca hotel, and fled the U.S. with $500,000 in cash,
according to reports. His partner, Stuart Rosenfeldt, sued him
on behalf of the firm, and a court placed the firm in receiver-
ship. In November, Rothstein returned to the United States
after telling Rosenfeldt that he was considering suicide.

Just prior to his arrest, the Florida Supreme Court per-
manently disbarred Rothstein at his request, and Gov. Charlie
Crist suspended him from a state commission that recommends
individuals for appellate court judgeships. Should Rothstein be
convicted on all courts, he faces a combined maximum prison
term of 100 years, according to court documents.*®

Florida personal injury lawyer Hank Adorno was charged

by the Bar with violations for distributing $7 million in class
action settlement funds to seven people, instead of thou-
sands of Miami taxpayers. The state Bar alleges that Adorno
breached his fiduciary duty to the Miami property owners
comprising the class by making false statements in court,
charging excessive fees and representing one client to the det-
riment of others. Said the appellate court: “Plainly and simply,
this was a scheme to defraud. It was a case of unchecked

avarice coupled with a total absence of shame.”*

Also in South Florida, a Miami man has been charged with
buying hundreds of confidential patient records from a Jackson
Memorial Hospital employee and selling them to a lawyer for
the purpose of filing personal injury claims. Federal authori-
ties allege that Ruben E. Rodriguez paid Rebecca Garcia, an
ultrasound technician, $1,000 a month for the hospital records
of patients treated for slip-and-fall accidents, car-crash injuries,
gunshot wounds and stabbings. The lawyer, who is unnamed
in the court papers, then allegedly paid Rodriguez a percentage
of the legal settlements won from the patients’ personal injury
claims. The scheme allowed the attorney to get around a
Florida rule that prohibits lawyers from soliciting potential
clients by phone, at their home, or in the hospital. One local

attorney called the case a “low water mark.”*°

Perhaps the biggest trial lawyer scandal in Florida involved
their trade group, the Florida Justice Association (FJA),
which funded a $2.5 million attack mailer in an effort to

oppose the State Senate candidacy of John Thrasher, a
supporter of tort reform. The Orlando Sentinel reported:

“a mysterious flier arrived in the mailboxes of Republican
voters. It implied they could be attacked at polling booths

by black militants. It showed photos of club-wielding

Black Panthers, Louis Farrakhan, members of ACORN and
President Obama.”®' It turns out that the FJA paid a consul-
tant to produce the ads under the front group “Conservative
Voters” Coalition.” The chair of Florida’s Legislative Black
Caucus called on FJA to “clean house.” “It is obvious from the
mailer;” he continued, “that FJA, who created, approved, and
funded this mailer has racially biased proclivities that are
manifested in their thinking and actions.”?* FJA’s executive
director, general counsel and political director all admitted to
their involvement.

The U.S. Marshals Service in Baton Rouge arrested William
Sibley, a high-profile Louisiana class action lawyer, based on
a warrant from federal prosecutors in Houston. Prosecutors
allege that Sibley was part of a multimillion-dollar conspiracy
to launder drug money for international cocaine traffickers.”

Justice was finally served on two Kentucky personal injury
attorneys, William Gallion and Shirley Cunningham, Jr.,
who were found guilty on all eight counts of wire fraud

and one count of conspiracy to commit fraud after taking
approximately 50 percent of a $200 million fen-phen litigation
settlement. Federal Judge Danny Reeves sentenced Gallion to
25 years and Cunningham to 20 years in prison, also ordering
them to pay $127.7 million in restitution to 421 former clients
they defrauded and victimized. Judge Reeves said the two
showed “unmitigated greed.”**

While we are feeding at the fen-phen trough, a federal appel-
late court upheld the conviction of personal injury lawyer
Robert Arledge, who was sentenced to six years in prison for
his role in allowing clients to make fen-phen related health
claims even though they had no legitimate health problems
caused by the diet drug.*®

ANGELA EARNS HER WINGS

The angel of justice who exorcised Kentucky’s fen-phen
personal injury lawyer demons was Angela Ford, a solo
attorney in Lexington. As the Courier-Journal reported,
Ford took on “powerful interests, virtually by herself” for
five years and “exposed one of the biggest scandals in U.S.
history”>* — the theft by lawyers of tens of millions of dol-
lars of their clients’ settlement funds. Every time a crooked
personal injury lawyer goes to jail, Angela gets her wings.



Houston personal-injury lawyer Warren Hoeffner is facing
14 felony counts of conspiracy, fraud and money laundering
for allegedly paying $3 million in bribes and kickbacks to
two insurance company employees in the form of cash, cars,
trips, spa treatments, and “gentleman’s entertainment” in an

effort to secure a $34 million settlement from the insurer.>”’

Mississippi lawyer Joey Langston, who represented Dickie
Scruggs, was sentenced to three years in federal prison and
fined $250,000 after pleading guilty to conspiring to influence
ajudge in the judicial bribery case against Scruggs. Federal
Judge Michael Mills told Langston, “The damage you have done

to the rule of law probably is the real tragedy in this case.”*®

It’'s more trouble for The Milberg Firm, the successor to
Milberg Weiss, which had earlier admitted to paying $11.3
million in kickbacks to class action plaintiffs in more than 175
lawsuits filed from 1979 through 2005.>° In March, the devel-
oper of Indian-owned casinos sued the firm and three lawyers
including former partner William Lerach for extorting an
$18 million settlement in a 2000 securities class action. The
suit alleges that John Torkelsen, a damages expert hired by the
firm, supplied inflated damage estimates that prompted the set-

tlement. Torkelsen testified that he received a flat fee of $35,000
for his work, when in fact the firm paid him a contingency fee
based on the successful results of the case.?*® Torkelsen and his
firm earned more than $145,000 for their services. Torkelsen
has been sentenced to 18 months in prison after pleading guilty
to lying to a federal judge in 1999 about how he was paid.*!

The Illinois Supreme Court disbarred six lawyers this year.
Most notable was L. Thomas Lakin, a prominent Illinois per-
sonal injury lawyer who founded Madison County’s Lakin Law
Firm. Lakin was disbarred after pleading guilty to posses-
sion with intent to distribute cocaine, distributing cocaine to
a person under 21 years of age, and maintaining a drug house.
Prosecutors alleged that Lakin held cocaine fueled sex par-
ties at his home with minors. As part of the plea agreement in
which Lakin will serve six years, prosecutors dropped charges
related to allegations that he had transported a boy across
state lines to California for sexual purposes.®* The Lakin Law
Firm was one of the drivers of Madison County’s Judicial
Hellhole reputation. In fact, the firm subpoenaed ATRA in a
case it had nothing to do with as retaliation for holding a legal
reform news conference on the steps of the Madison County
Courthouse in Edwardsville in 2003.25
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There are five ways to douse the flames in
Judicial Hellholes and to keep jurisdictions

from developing an out-of-balance legal

climate:

1 Constructive media attention can
encourage change;

Trial court judges can engage in
self-correction;

Appellate courts can overturn improper
lower court decisions and confine
future judicial malfeasance;

Legislatures can enact statutory
reforms; and

Voters can reject lawsuit-friendly
judges or enact ballot referenda to
address particular problems.

In its “Points of Light” section, this report
highlights jurisdictions where judges, legislators,
the electorate and the media intervened to stem
abusive judicial practices. These jurisdictions set
an example for how a courthouse, city, county or
state can emerge from the desultory depths of a
Hellhole or otherwise keep itself from sinking to
those depths in the first place.

A significant factor in West Virginia’s status as a Judicial Hellhole is
its unique lack of appellate review. The state lacks both an inter-
mediate appellate court and a guaranteed right to appeal. The
result is that civil defendants dragged into West Virginia courts are
often hit with eye-popping verdicts and questionable legal rulings,
but can be left with no access to appellate review.

Delivering on a promise made in his 2009 State-of-the-State
address,** Gov. Joe Manchin signed an Executive Order in April
establishing an Independent Commission on Judicial Reform to
consider “broad systematic reforms,” including establishment of
an intermediate appellate court.*® Retired Justice Sandra Day
O’Connor served as the Honorary Chairwoman of the nine-
member commission, chaired by Carte Goodwin, former general
counsel for Gov. Manchin.? As the State Journal editorial page
wrote, “It is a good first step.”’

In mid-November, the independent commission issued its
final report. It urged the legislature to establish an intermediate
appellate court and provide parties with a right to appeal, recom-
mendations that are strongly supported by ATRA.2%®

The commissioners deserve a great deal of credit for the
thoughtful roadmap they have provided to West Virginia policy-
makers. Economic growth and job creation have been stymied
in the Mountain State because of its courts’ reputation among
business leaders. Fearing unfair trial court decisions, and frustrated
without a guaranteed right to appeal those decisions, too many
businesses and companies leave the state or choose to avoid it alto-
gether in the first place. West Virginia trial judges know that there
is a high probability that their cases, however extreme, will not be
challenged on appeal. This creates the wrong incentives for fair and
impartial decision making.

An intermediate appellate court would ease the burden on
the Supreme Court of Appeals, freeing the high court to continue
hearing a discretionary docket focused on important or novel legal
issues. Such a court could also pay for itself within a matter of
years as employers nationwide become more confident in estab-
lishing themselves in West Virginia, and the state’s economy and
tax revenues steadily grow.

The hard work of gaining support for and implementing
the commission’s recommendations lies ahead.”® Gov. Manchin
deserves much credit for empowering the commission to study
such important issues, and ATRA urges him to make establishment



of an intermediate appeals court a top priority. The legislature must
also take action to implement the commission’s recommendations.

Damage awards for emotional harm, which include pain and suf-
fering, are highly subjective and inherently unpredictable. Legal
scholars have long recognized that putting a “monetary value on
the unpleasant emotional characteristics of experience is to func-
tion without any intelligible guiding premise.”?”® “[J]uries are left
with nothing but their consciences to guide them.”””" Plaintiffs’
lawyers understand these dynamics and suggest that juries award
extraordinarily large amounts for pain and suffering. After a sub-
stantial rise in the size and availability of such awards, a “Point of
Light” shone in several jurisdictions this year when courts placed
reasonable limits on further expansion.

Huge pain and suffering awards are of fairly recent vintage.
Historically, pain and suffering damages were modest in amount
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and often had a close relationship to a plaintiff’s actual pecuniary
loss, such as medical expenses.?”” That is not necessarily so today.
In recent years, a confluence of factors has led to a significant

rise in the size of pain and suffering awards, creating the need for
statutory upper limits to guard against excessive and unpredict-
able outlier awards.”* Such awards may occur when juries are
improperly influenced by sympathy for the plaintiff, bias against a
business that is considered a deep-pocket defendant, or a desire to
punish the defendant rather than compensate the plaintiff.”®

The size of pain and suffering awards took its first leap after
World War 11, as plaintiffs’ lawyers began a campaign to increase
such awards.”* In inflation-adjusted terms, the average award grew
from $38,000 in the 1940s and 1950s to $48,000 in the 1960s.%”
Between the 1960s to the 1980s, pain and suffering awards in
wrongful-death cases grew 300 percent.”® Eventually, pain and
suffering awards became the most substantial part of recovery in
personal-injury lawsuits.*”

In recent years, pain and suffering awards have continued to
skyrocket. Between 1994 and 2000, jury awards in personal injury
cases grew by an alarming 176 percent.”® From 1994 to 2001,
average jury awards rose from $187,000 to $323,000 in automobile
cases, and from $1.14 million to $3.9 million in medical-mal-
practice cases.”®' The bulk of this rise can be attributed to pain
and suffering awards. For instance, one study found that pain and
suffering awards accounted for 60 to 75 percent of jury verdicts
between 1990 and 2000.%%2 Another study reports that pain and
suffering totals account for more than half of all tort damages.*® As
the Honorable Paul Niemeyer of the United States Court of Appeals
for the Fourth Circuit has recognized, “money for pain and suf-
fering ... provides the grist for the mill of our tort industry”*%

As one Texas lawmaker has reported, the average pain and
suffering award in 1989 was $319,000; just 10 years later it was

$1,379,000.% This rise may be due, at least in part, to increasing statu-
tory and constitutional restrictions on punitive damage awards, which
may lead lawyers to seek bolstered alternative forms of recovery.?¢

In 2009 court rulings in Maryland, New Jersey, Wisconsin,
Vermont, California, and the U.S. Supreme Court addressed the
issue from a variety of angles by faithfully applying statutory limits
on noneconomic damage awards, rejecting bias leading to inflated
awards, prohibiting new forms of emotional-harm damages, and
requiring proof of harm. Stay tuned. As of this writing, ATRA is
closely watching important cases challenging limits on noneconomic
damages pending in Mississippi, Illinois, and another in Maryland.?

MARYLAND COURT OF APPEALS
FINDS THAT THE STATE'S STATUTORY
LIMIT APPLIES TO ALL CLAIMS

Some inventive plaintiffs’ lawyers have sought to evade statutory
limits on noneconomic damages, which was their goal in a case
decided by Maryland’s highest court in July 2009. It was another
lead paint case, alleging that a child was injured due to exposure in
an apartment. But rather than file a claim for negligence against the
landlord or product liability against the manufacturer, the plaintiffs
filed a claim under the state’s Consumer Protection Act alleging
that the landlord, by rendering the apartment, implicitly repre-
sented that it was safe to live in, but it was not. They received a $2.3
million verdict, which the trial court reduced
to $515,000 consistent with Maryland’s statu-
tory maximum for noneconomic damages in
place at the time.?® The plaintiffs appealed,
arguing that the statutory limit applied only
to personal injury actions stemming from
negligence, not statutory claims such as vio-
lations of consumer protection law.

The court ruled that the plaintiff’s CPA
claim was, in fact, a personal injury action, as it sought damages
for injuries related to exposure to lead paint. The court agreed with
ATRA’s position that any lawsuit claiming a personal injury, whether
it alleges statutory, constitutional, or common law violations, is
subject to the noneconomic damage limit. The court also summarily
rejected the plaintiffs’ claim that the noneconomic damages limit was

an unconstitutional “special law” as having “no merit.”*

NEW JERSEY SUPREME COURT ADDRESSES
PREJUDICIAL TRIAL PRACTICES

In 2009 the New Jersey Supreme Court considered and reversed the
highest noneconomic damages award in the state’s history, a $70
million award (including $50 million in noneconomic damages).
Pellicer v. St. Barnabas Hospital involved a medical malpractice
allegation stemming from a serious injury to an infant who under-
went spinal surgery. In sending the case back for a new trial and, in
an unusual step, directing that the matter be assigned to a different
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trial judge, the New Jersey Supreme Court found extraordinary
evidence of bias on the bench against the defendants.

What did Essex County Judge Francine Schott do wrong?
According to the New Jersey Supreme Court, Judge Schott devel-
oped a chip on her shoulder against the remaining defendants after
the hospital, which settled, had initially failed to disclose evidence
that led to a mistrial. In the second trial the judge placed expedi-
ency over justice, stating “this case is going to take a lot less time
this time around.”®" As a result, the judge permitted potential
jurors to discuss their biases in open court. These statements were
overwhelmingly against doctors, hospitals and other health care
professionals, and included a litany of complaints and personal
stories of grief related to poor care at the hospital at issue.”> The
New Jersey Supreme Court recognized that this procedure polluted
the jury before it even began to hear the evidence.

Errors pervaded a trial in which many of Judge Schott’s rul-
ings “permitted the plaintiffs to shift the jury’s focus from a fair
evaluation of the evidence to pursue instead a course designed
to inflame the jury, appealing repeatedly to inappropriate and
irrelevant considerations that had no place in the courtroom.””” In
reversing the decision, the court found that “treatment of the par-
ties was not even-handed, with defendants, but not plaintiffs, being
limited in their proofs or criticized for their words.”** It con-
cluded that a review of the complete record “engenders the distinct
impression that defendants were not accorded justice.”*”

The New Jersey Supreme Court also found that the trial court’s
“conceded outrage about the events that led to the declaration of
the mistrial translated into an uneven exercise of discretion all to the
detriment of defendants, in spite of the fact that they had not played
any role in the events that caused the mistrial.”** Taken together, the
court found that while each of Judge Schott’s rulings standing alone
might not require a new trial, the cumulative result called for relief.

—New Jersey Supreme Court

The Pellicer decision also included a helpful contribution
to all future cases of excessive verdicts in New Jersey. The New
Jersey Supreme Court instructed that “when the magnitude of the
verdict is ‘historic’ or enormous, a careful and searching review by
an appellate court is essential to ensure that the parties have been
treated justly and that the trial court’s view of the verdict is not

itself obscured by compassion or sympathy.”>®

VERMONT AND CALIFORNIA COURTS
REJECT NEW EMOTIONAL HARM
DAMAGES IN PET CASES

The Vermont Supreme Court and a California appellate court this
year joined the chorus of courts rejecting efforts by personal injury
lawyers and animal rights activists to include new emotional harm
damages in lawsuits over pets.””” As the courts concluded, new
liability for emotional loss based on injuries to pets is unfounded
in law and can have significant adverse consequences.

VERMONT

In May 2009 the state’s high court acknowledged “that pets have
special characteristics,”® but forcefully rejected arguments that
these characteristics somehow create a “modern regard for pets
as family members.”** The court found it would be improper to
create a wrongful death action for companion animals similar to
“what the Wrongful Death Act does for the death of immediate

relatives.”3%

—Vermont Supreme Court

CALIFORNIA

In July an intermediate appellate court in California rejected
emotional harm damages in veterinary malpractice claims under
all theories, including negligent infliction of emotional distress,
loss of companionship, and in calculating value to the owner.*
In reaching its conclusion, the court recognized that “the love and
loyalty a [pet] provides creates a strong emotional bond between
an owner and his or her” pet.’”® “Regardless of how foreseeable a
pet owner’s emotional distress may be in losing a beloved animal,
we discern no basis in policy or reason to impose a duty on a
veterinarian to avoid causing emotional distress to the owner of the
animal being treated.”**



Claims for emotional harm damages in pet-related cases have
been almost universally rejected, historically and in recent times,
in most every state where they have been considered. In the past 15
years, state supreme and appellate courts in 25 states have issued
similar rulings.>"”

The claims filed have included a variety of circumstances and
targeted groomers, boarding kennels, police officers for actions
taken in the line of duty, and local dog pounds. They also have
been leveled against drivers unable to avoid pets running into
roads, farmers protecting livestock from menacing dogs, and pet
owners when their pets scuffle with others’ pets, among many
other situations.

Pet lovers should hope these efforts continue to fail. A few
owners may hit the litigation lottery, but the costs of pet services,
particularly veterinary care, would be much higher if liability is
expanded. Just look at what emotional harm damages have done
for the human health care system!

U.S. SUPREME COURT RESTATES
IMPORTANCE OF REQUIRING PLAINTIFFS
TO SHOW FEAR IS ‘GENUINE AND SERIOUS’
IN ‘FEATURE OF DISEASE’ CLAIMS

This year, the U.S. Supreme Court ruled in an important case
regarding the ability to sue not for present injuries, but for fear of
developing a disease in the future. Not only did the high court reject a
$5 million verdict and uphold traditional principles of tort law, in an
unusual move it summarily ruled without holding oral argument.

The case, CSX Transportation v. Hensley, involved a federal
statute known as the Federal Employers’ Liability Act (FELA). While
state tort law ordinarily governs personal injury actions, in the case
of railroad workers the misleadingly named FELA governs. For this
reason, U.S. Supreme Court rulings on FELA, while not binding on
state courts deciding personal injury actions outside of the railroad
context, send a highly persuasive message in other cases.

In this case the plaintiff, Thurston Hensley, a former CSX
railroad worker, alleged that occupational exposure to asbestos
had caused him to develop asbestosis, a noncancerous scarring
of the lungs that may become impairing. At trial Hensley sought
pain and suffering damages that included fear of developing lung
cancer. The U.S. Supreme Court had addressed this issue in 2003
in Norfolk & Western Railway v. Ayers, holding that a plaintiff
suffering from asbestosis may seek compensation under FELA
for fear of cancer, but only if the plaintiff proves that his alleged
fear is “genuine and serious.”** A Tennessee trial court, however,
refused to submit jury instructions proposed by CSX that would
have required jurors to find Hensley’s alleged fear of cancer to be
genuine and serious. The jury deliberated only two hours before
finding for Hensley and awarding him damages. The Tennessee
Court of Appeals affirmed the decision.

The U.S. Supreme Court concluded that the Tennessee court’s
ruling “conflicts with Ayers” and that “the trial court should have
given the substance of the requested instructions.” It explained
that the jury system is premised on the idea that “rationality and
careful regard for the court’s instructions will confine and exclude
jurors’ raw emotions.” The court recognized the possibility that
a jury could be moved by emotion to award damages “based on
slight evidence of a plaintift’s fear of contracting cancer” as “a
powerful reason to instruct the jury on the proper legal standard.”

The Hensley ruling preserves the “delicate balance” that was
struck in Ayers. The high court appreciated the practical problems
that would flow from allowing unbridled fear of cancer damages.
This “genuine and serious” requirement was viewed by the court
as an important safeguard. The decision will help protect rail-
road defendants and the courts from a potential flood of flimsy or
frivolous lawsuits. Most significantly, the court’s opinion sends an
important signal to state courts about the need to promote sound
public policy in “fear of disease” cases. Courts must be careful to pre-
vent situations that could lead to a flood of less important cases that
would swamp the courts, delay recoveries for claimants with serious
conditions, and impose an unreasonable burden on defendants.

OTHER POINTS OF LIGHT

Arizona Addresses Medical Liability. Each branch of the
Arizona government deserves praise for addressing rising health
care costs by controlling medical malpractice lawsuits. In March
2009 the Arizona Supreme Court upheld a challenge to a 2005
law establishing minimum qualifications for expert witnesses
who testify in medical liability cases.”® The court rejected argu-
ments from the plaintiffs’ bar that only the courts could establish
such rules, and that elected members of the legislature lacked

work in emergency rooms risk

e
/% particularly high liability because

( they do not have established rela-
tionships with patients, the patient’s medical records may not be

authority to do so. Two months later
Arizona Gov. Jan Brewer signed into
law a bill that raises the burden of
proof required in negligence actions
against providers of emergency
medical care.’® The law reflects

the fact that nurses, physicians and
other health care providers who

readily available, and the circumstances may render the patient
unable to communicate. The new law requires a plaintiff to show
that the emergency service provider violated the duty of care and
caused injury by “clear and convincing evidence,” rather than

the ordinary “preponderance of the evidence” standard. Former
Gov. Janet Napolitano had previously vetoed such legislation.
Legislators are hopeful that the new law, which took effect on
September 30, will encourage prospective emergency room doc-
tors to practice in Arizona.
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* Oklahoma Enacts Comprehensive Reform. The Oklahoma
legislature passed the most comprehensive lawsuit reform bill
of any state in 2009.°" The package has earned Oklahoma State
Rep. Dan Sullivan, Senate President Glenn Coffee, and The
State Chamber of Oklahoma ATRA’s first annual “Gold Medal
for the Best State Civil Justice Legislation” in recognition of
their tireless efforts. The new law, which went into effect on
November 1, 2009, addresses the following areas:

— Appeal Bonds: Protects the right to appeal by limiting to
$25 million the amount a defendant can be required to
pay to secure the right to appeal. Eliminates the bonding
requirement to appeal a punitive damages judgment.

— Asbestos/Silicosis: Brings Oklahoma law into conformity
with many other states by providing that a lawsuit should
only be brought if an individual develops a physical impair-
ment due to exposure.

— Certificate of Merit for Professional Negligence: Requires
an affidavit of merit from a qualified expert within 90 days
of a lawsuit being filed.

— Class Actions: Defines who can be a member of a class and
sets a procedure for the court to determine class attorneys
and fees to be paid. Allows the court to appoint an inde-
pendent attorney to represent the class in any dispute over

32 | JUDICIAL HELLHOLES 2009/2010

attorneys’ fees. Provides that in coupon settlements, the
attorney shall receive fee in coupons.

Forum Shopping: Allows the court to move a case that
would be more properly heard somewhere else in the state.

Frivolous Lawsuits: Redefines what a “frivolous lawsuit” is,
so a judge can dismiss it earlier in the process.

Joint & Several Liability: Provides that unless a defendant
is more than half at fault, the defendant will only be charged
its proportionate share of the injury award.

Junk Science & Expert Witnesses: Adopts Federal Rules to
strengthen standards for admitting expert testimony.

Noneconomic Damages: Provides that in any civil action
arising from bodily injury, the plaintiff may receive his or
her full medical expenses plus an amount of compensation
for pain and suffering and other intangible harm not to
exceed $400,000, except under certain circumstances.

Obesity Litigation: Provides liability protection for purveyors
of food for claims of obesity and obesity-related illnesses.

Prejudgment Interest: Provides that prejudgment interest
does not begin to accrue until two years after the beginning
of a lawsuit; reduces the interest rate charged.



Product Liability: Provides that a manufacturer shall not
be liable if the product is inherently unsafe, known to be
unsafe by the ordinary consumer, and the consumer was
adequately warned of the risk posed by the product.

Summary Judgment: Adopts the Federal Rules dealing
with summary judgment, which will allow judges to dismiss
frivolous lawsuits earlier in the process.

Volunteer Liability: Permits doctors and other health prac-
titioners from other states to provide care during a declared
emergency or disaster without fear of sanction.

School District Liability: Protects the ability of school
employees to take reasonable measures to control or disci-
pline students without fear of liability.

Unfortunately, Gov. Brad Henry vetoed a separate bill that
would have required state agencies to provide open and com-
petitive public bidding when hiring private attorneys.*'

Ohio Supreme Court Protects Finality of Written
Consumer Contracts. In July the Ohio
Supreme Court unanimously applied

a rule that ensures stability, predict-

ability, and enforceability of consumer
contracts. In Williams v. Spitzer

AutoWorld Canton, LLC, the court held

that a final written contract cannot be
contradicted by claims of oral or other
representations in actions brought under

the Ohio Consumer Sales Practices Act
(CSPA).** Known as the “parole evidence
rule,” this legal doctrine ensures that written
contracts mean what they say. The plaintiff in
that case claimed he was entitled to a trade-in
allowance on a car in excess of that stated in the
written purchase agreement.

@ﬂﬂ"xatt

Texas Legislature Preserves Gains. The organized plaintiffs’
bar and its allies have taken an increasingly aggressive pos-
ture in state legislatures to expand liability and roll back tort
reforms in an effort to grow their litigation industry. Nowhere
was that more evident than in Texas in 2009, as lawyers spent
$9 million pushing some 900 bills and working to elect pro-
lawsuit legislators.’™
Among other things, the lawyers’ proposed legislation
would have reversed hard-earned progress in stemming out-
of-control asbestos cases and medical liability. For instance,
before the state enacted medical malpractice reforms in 2003,
more than 150 of the state’s 254 counties had no obstetricians
and more than 120 had no pediatrician.*”® Twenty-four coun-
ties in the Rio Grande Valley had no primary-care doctors
at all.*'® Only four medical malpractice insures continued to
do business in the state, down from 17 five years earlier.’"’ As
a result of the 2003 reforms, Texas doctors saw their insur-
ance rates drop an average of 27 percent and the number of
doctors applying to practice in the Lone Star State leaped
57 percent.’™® Since the reforms passed, nearly 15,000 doc-
tors either returned from exile or decided to
practice in Texas for the first time, and there
are now many more obstetricians, emergency
room doctors, and specialists in critical
practice areas.’® Some attribute the 2003
| tort reform package, which went beyond
medical liability, to creating nearly a half-
million jobs in Texas.””® And Texas created
more new jobs in 2008 than the other 49
states combined.*
Ultimately the legislature opted
to reject the litigation industry’s bills
and instead continue moving forward,
increasing access to healthcare and
making the state a good place to do

business.
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his report annually highlights a number of trou-
bling trends that fuel the flames of injustice in
Judicial Hellholes and otherwise damage the reputa-

tions of state judiciaries.

‘CIVIL DEATH PENALTY" ABUSE: HOW
SOME JUDGES ALLOW PLAINTIFES TO
PREVAIL REGARDLESS OF THE MERITS

The civil justice system’s ultimate sanction is to strike a party’s
pleadings, which nullifies any defense a party has to a lawsuit,
regardless of the merits of the underlying claims. The defendant
is liable by fiat. No trial. No evidence. We call
this sanction the “civil death penalty” because
it takes away the constitutional right to defend
oneself. In the past few years, civil death penalty
abuse has become an increasingly disturbing
trend in Judicial Hellholes.

Until recently the civil death penalty has
been the sanction of last resort, reserved as
a response to only the most egregious con-
duct where no other sanction can work. An
example is where a party maliciously destroys
key evidence that deprives the other side of
its right to a trial on the merits. But in recent
years, personal-injury attorneys have sought
to use this sanction as a litigation tactic against
corporate defendants. Here’s the personal injury
lawyers civil death penalty playbook:

(1) Incite discovery disputes and accuse defendants of failing to
comply with discovery requests and court orders;

Repeat this step several times;

When the judge is sufficiently irritated with the defendants, go

(2)

3)
for the knock-out punch, arguing that the defendant’s repeated
attempts to “obstruct justice” show incurable bad faith for
which no sanction short of the civil death penalty will do.

In Judicial Hellholes judges are increasingly willing to threaten
or hit corporate defendants with the death penalty sanction, even
when the alleged misconduct was not committed in bad faith and
the plaintiff was not prejudiced in any way.

Cases in Florida and Nevada illustrate this “litigation by sanction”
trend. Judges handed down death penalty sanctions in these cases

even though the courts provided no support for any findings that the
defendants’ failure to disclose the information or comply with the
discovery order was willful or malicious and/or that the plaintiffs were
prejudiced in any way. Yet, defendants were deemed “guilty.”

SOUTH FLORIDA

A Broward County, Florida trial judge issued death penalty sanc-
tions against E.I. DuPont De Nemours (DuPont), striking all of
DuPont’s defenses in a case alleging that a formulation of DuPont’s
fungicide Benlate™ harmed part of the shrimp population in
Ecuador in the early 1990s. Plaintiffs sought the civil death penalty,
claiming that they learned only this year that “a new formulation”
of Benlate had been shipped to Ecuador in the early 1990s and that
this new formulation had not been separately registered with the
U.S. Environmental Protection Agency (EPA).

The judge bought their argument, repeating
that the civil death penalty was needed because
DuPont hid this information, did not distinguish
“new” Benlate in its defenses, and argued that
Benlate was preempted from the state tort suits
under federal fungicide laws.

The lawyers’ facts and characterizations,
however, were wrong. There was no hiding of
anything. Plaintiffs have long been in possession
of documents about minor adjustments made to
Benlate in 1991; plaintiffs’ experts even submitted
materials to the court referring to the new formu-
lation in 2005. Furthermore, EPA protocol said
that new Benlate need not be separately registered
because it was only for export. Most important,
the differences were not relevant to the case. New
Benlate added two nontoxic, inert ingredients.
The active ingredients remained the same. The plaintiffs had not
alleged that these differences are relevant to shrimp deaths.

NEVADA
A Nevada trial court recently issued death penalty sanctions
against Goodyear Tire & Rubber Co., resulting in a $30 million
judgment against the company.*” The underlying case arose from
a fatal automobile accident allegedly caused by a defective tire. The
trial judge imposed the extreme sanction for a failure to comply
with a discovery request despite no finding of willful or malicious
conduct on the part of the defendant, or that the discovery issue
involved prejudiced the plaintiffs’ case.

During the Nevada Supreme Court’s hearing on the case in
June 2009, Goodyear’s attorney Dan Polsenberg explained the



troubling trend and “phenomena” of judges issuing extreme and
unjust sanctions. “Judges are. .. changing the rules of the game,”
Polsenberg stated. “Courts are enforcing rules differently from
how they used to and differently from each other. And what they
are doing is coming in and [issuing] extreme sanctions just for
punishment and just for deterrence rather than to actually address
willfulness or prejudice.”**

To stop civil death penalty abuse, courts should set strict, fair
guidelines for when the sanction of striking the pleadings can be
used. There should be specific findings of (1) intentional, mali-
cious conduct; (2) prejudice on a material part of the case; and
(3) the inability of lesser sanctions to remedy the problem. In
addition, courts should allow interlocutory appeals of civil death
penalty sanctions.

Litigation by sanction is an ill-conceived tactic that courts
should abhor because it takes a case away from a jury. Unless a
plaintift is deprived of his or her right to a trial on the merits, a
jury should be able to sort through the evidence and reach a ver-
dict — on the merits.

ALLOWING TRESPASSERS TO SUE

As if uneven justice in Judicial Hellholes, plaintiffs’ attorneys
plotting and lobbying to create expansive new ways to sue, and a
global economic recession weren’t enough to cause civil defendants
concern, many may soon have to worry about simply for owning

>

property. This year the American

and owed the highest duty of care by the property owner to pro-
tect against any known or reasonably knowable harms. The next
step down is a licensee, whom the property owner owes a duty to
protect against known hazards. The lowest duty is owed to tres-
passers, and property owners only owe trespassers a duty to refrain
from willful or wanton conduct in reckless disregard of another.
There is, at present, no generally accepted duty to protect or guard
against trespassers, except in narrow and well-defined areas such as
accomodations for child trespassers and frequent trespassers on a
defined area of the property.

The new Restatement obliterates these clear duty catego-
ries and establishes an expansive new duty of reasonable care to
ordinary trespassers. This fundamental change, if adopted by state
courts, is likely to wreak havoc on litigation and liability exposure,
could drastically increase the cost of homeowners’ and liability
insurance, and result in numerous other costs and adverse conse-
quences. For example, the change in law would impose additional
burdens on property owners to take precautionary measures to
both deter trespassers from coming on their land and, when they
do trespass, to respond and, in effect, rescue them. This is certain
to increase litigation, especially where courts apply principles of
comparative negligence to determine whether any level of fault —
even one percent — could be assigned to a property owner.

Further, the novel status-based distinction for flagrant
trespassers would be intentionally left for states to define
through litigation. Thus rather than adding clarity to the law, the
Restatement contemplates a blank

Law Institute (ALI), a highly
influential body comprising some
of the nation’s premiere attorneys
and judges, issued a report, called
a “Restatement,” proposing to
radically transform the traditional
duties owed by property owners to
persons who come on their land.**
If adopted by state jurisdictions, it
could mean a wave of new litiga-
tion, particularly by trespassers who
then might be able to sue property

owners successfully.

BUT FEEL FREE TO SUE

slate that is almost certain to result
in unfair surprises for many prop-
erty owners.

Finally, the Restatement would
leave open the door for courts to
award emotional harm damages for
anyone injured on another’s prop-
erty. This would not only increase
the costs of liability insurance
across the board, but could also
prove catastrophic to businesses
and homeowners. Imagine if a

The new ALI Restatement
adopts a unitary duty-of-care standard, meaning that all land-
owners would owe a duty of “reasonable care” to anyone who
comes on their land, whether they be a business invitee or an
unannounced and unwelcome trespasser. The only exception to
this broad new duty rule would be for a “flagrant trespasser,” which
is an entirely new classification in the law.*> A flagrant trespasser
appears to mean someone who comes on another’s property for
an evil or malicious motive, such as committing a crime; however,
the precise meaning is left undefined and up to individual states to
determine based on their “different values.”**

Traditionally, the rule for property owner liability is a clearly
defined stepladder of duty. An invitee (e.g., customer) is at the top

trespasser sneaked onto someone’s
property and a tree limb fell and injured him, leaving the property
owner liable for his medical expenses and alleged mental anguish.
How could that possibly be considered just?

Opverall, the new Restatement proposes fundamental changes
that would likely have a substantial adverse impact on prop-
erty owners. It is also an effort that muddles traditionally clear,
status-based liability rules, and replaces them with a novel and
purposefully vague status-based classification, which would incite
litigation. While the ALI has been a driving force in many sound
and important legal changes, this represents one proposal on the
horizon that courts should flatly reject and all property owners
should strenuously oppose.
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LOOSENING CAUSATION AND
EXPERT TESTIMONY STANDARDS

The effort of the ALI to formulate a Restatement of Torts, Third,
Liability for Physical and Emotional Harm, in general, has been a
helpful and useful project. But in addition to suggesting expanded
liability for property owners, dangerous commentary in this new
Restatement may also lead judges in Judicial Hellholes to loosen
standards related to the need to show causation and the sound-
ness of expert testimony.

The new Restatement for Physical and Emotional Harm sets
forth the uncontroversial principle that a plaintiff has the burden
of proof in showing that a defendant’s tortious conduct was the
cause of the plaintiff’s harm.*? It then strays from the rule of
law, providing that when the plaintiff claims that multiple parties
exposed him to a risk of physical harm but he cannot reasonably
show which one of them caused the harm, the burden of proof
shifts to the defendants.””® This rule applies even if the plaintiff
has not shown that each defendant has been negligent. This is an
unusual incursion on a fundamental of evidence law: the plaintiff
should have the burden of proof.

In addition to weakening causation requirements, the ALI
also deals a blow to standards for ensuring reliable scientific and
technical evidence in litigation. The U.S. Supreme Court, in its
well known Daubert decision, has charged judges with serving as
gatekeepers to ensure that only reliable expert testimony enters
the courtroom. Although Daubert is established, well-reasoned
and respected law in most federal courts and many state courts

today, the new Restatement
minimizes the Daubert line of
cases by referring to them as
“some courts” making deci-
sions in “[a] few celebrated
cases.”*” In so doing, the comment sidesteps Daubert’s judicial
gate-keeping function, claiming that “[c]ausation is a question
of fact normally left to the jury, unless reasonable minds cannot
differ.”**® Certainly, causation is a question for the jury, but only
after the judge, as a gatekeeper, has found the proposed expert
testimony both relevant and reliable. By glossing over a substantial
body of procedural law, the ALI’s new Restatement may confuse
courts about the current state of the law governing admission of
expert witness testimony.

The ALI commentary also suggests that, in at least two
instances, standards for admission of scientific evidence should
be relaxed. It observes that epidemiologic evidence is sometimes
unavailable, costly and time consuming.*' For this reason it favors
an approach that forgives the lack of epidemiologic evidence
on grounds that “some plaintiffs may be forced to litigate long
before epidemiologic research is available.”*** Scientists, however,
generally consider epidemiology “the best evidence of general
causation in a toxic tort case.”** Although there may be reasons
why such evidence has not been developed, unavailability is an
insufficient basis on which to do away with legitimate criteria and

hold a defendant liable for a harm it did not cause. In addition,
the commentary suggests that general causation can be excused so
long as there is a “reasonable explanation for the lack of general-
causation evidence.”*** Under this approach, plaintiffs would be
allowed, in fact encouraged, to bring lawsuits prematurely against
manufacturers without any sound scientific evidence that their
products are capable of causing the alleged injuries or ailments.

In a similar draining of basic science, the comment states
that occasionally “general and specific causation issues may merge
into a single inquiry.”*** This is fundamentally incorrect. General
causation addresses whether the agent is capable of causing harm;
specific causation addresses whether the agent in fact did cause
the harm to the individual at issue. Since each calls for a separate
analysis, it would take more than the fabled illusionist Houdini to
show how the two could harmoniously merge into one inquiry.
In fact, cases after Daubert recognize general and specific causa-
tion as two distinct tests that must be separately considered. These
courts require that a “[p]laintiff must first demonstrate general
causation because without general causation, there can be no
specific causation.”** In other words, if a product or substance
is incapable of causing a certain injury in anyone, it follows even
more strongly that that product or substance could not have
caused a specific injury to the plaintiff.*

If courts follow this comment, there will be more unsup-
ported expert testimony and juries inundated with junk science.
The danger is particularly acute in Judicial Hellholes, where judges
may fail to serve as adequate gatekeepers.

NOT YOUR PRODUCT?
GET SUED ANYWAY

There appears to be a new, troubling trend of plaintiffs’ lawyers,
looking for a “deep pocket,” to sue manufacturers even when the
plaintift did not buy or use its product.

For example, as noted in this report’s “Watch List” section
on California, an outrageous, liability-expanding decision by an
appellate court there can now hold brand-name manufacturers of
prescription drugs liable for injuries caused by competing compa-
nies’ generic products.” The California Supreme Court opted not
to review this precedent-setting case, despite its dangerous public
policy implications. The decision penalizes companies that spend
billions on research and development for life-saving and quality-
of-life improving drugs. This new liability may well discourage
such innovation.

Another example comprises two companion cases recently
decided by the Washington Supreme Court, in which it rejected the
extension of liability for failure to warn of asbestos-related hazards
in products made by others.’® In the first case, the court held that
a manufacturer may not be held liable for failure to warn of the
dangers of asbestos exposure resulting from another manufacturer’s
insulation applied to its products. The court found that the duty to
warn of the hazards of a product fall on those in the chain of distri-
bution of the product, such as manufacturers, suppliers, or sellers,



but the court found no authority to extend the duty to warn to the
manufacturer of another product.**® In the second case, the court
rejected failure-to-warn claims against pump and valve manufac-
turers relating to replacement packing and replacement gaskets
made by others, concluding, “It makes no difference whether the
manufacturer knew its products would be used in conjunction with
asbestos insulation.”*! In both cases the court rejected plaintiffs’
claims that the foreseeability of harm gave rise to a duty to protect
against hazards posed by other company’s products.

Plaintiffs’ lawyers have also urged courts to extend tradi-
tional duties in cases that might be more “emotionally appealing,”
such as when a plaintiff may not have a viable defendant to sue.
For example, the Maryland Court of Appeals recently rejected a
claim against a drug manufacturer by a plaintiff who was struck
by a driver experiencing a side effect of a medication.**? The case
alleged that the manufacturer’s failure to warn of fatigue from
taking the drug led the consumer of the drug to drive negligently,
which in turn led to the car accident. Extending a duty to uncon-
nected parties, as Maryland’s high court explained, however, would

“create an indeterminate class of potential plaintiffs.”**

ANTI-PREEMPTION EFFORTS COULD
THREATEN PUBLIC HEALTH AND SAFETY

Preemption — the legal doctrine recognizing that, in some
instances, limits on state tort lawsuits are necessary to let federal
regulators do their job — is under assault. The stakes are particu-
larly high as more decisions regarding health and safety may be
made in the future by Judicial Hellholes courts, manipulated by
trial lawyers pursuing their self-interest, rather than by govern-
ment scientists working in the public interest.

In May 2009, President Obama issued an “executive memo-
randum” to the heads of all federal departments instructing the
agencies to avoid expressing an intent to preempt state law in their
regulations.*** It also requires regulators to identify, review, and
potentially reverse, statements on preemption issued during the
past decade.

The little noticed memorandum came at the urging of the
plaintiffs’ bar and its allies, which began an organized lobbying
campaign to protect and expand their litigation industry even
before the new president took office.**

In Congress, the American Association for Justice (AAJ),
which represents the trial lawyers, has made a priority of over-
turning a near unanimous 2008 U.S. Supreme Court decision
that properly reaffirmed the federal Food & Drug Administration
(FDA), not state judges and lay juries, as the preeminent authority
on the safety and effectiveness of certain life-saving medical
devices.*¢ Even the president of the American Bar Association
(ABA), the organization that ostensibly represents all attorneys,
jumped on the bandwagon, calling for legislation to overrule that
8-1 high court decision.*” Concern among the ABA’s 400,000
members has led association leadership to establish a task force
to study federal agency preemption and make recommendations

to the ABA House of Delegates. That the task force’s membership
includes only one representative of a regulated business has been
a cause of continuing concern. But there is hope that, through the
leadership of respected Professor Edward Sherman of Tulane Law
School, who serves as chairman of the task force, a thoughtful and
fair report will be produced.

The recent flurry of anti-preemption activity might lead one
to conclude that this longstanding rule of law is suddenly the root
of all evil. Federal preemption, however, is a very limited doctrine.
It applies only where a federal agency charged with protecting
the public has closely regulated or specifically approved an aspect
of a product or service. Under the Supremacy Clause of the U.S.
Constitution, federal laws may displace state legislative, regulatory
or judicial decisions. Where preemption exists, the safety regula-
tion put in place by the federal agency precludes a state tort claim
that would conflict with or stand as an obstacle to achieving the
goal of the federal law.

Government safety standards recognize the need to balance
health and safety decisions when a product or a service comes with
inherent dangers or necessary trade-offs. Agencies have indepen-
dent government experts who spend years looking into a specific
aspect of the product or service. The regulators broadly consider
complex scientific, technical, and public policy issues. They bal-
ance the risks and benefits, as well as compare smaller risks to
larger ones. Their goal in reaching decisions about the design,
required warnings and other health and safety aspects is to provide
the biggest benefit for the greatest number of people.

Without preemption, a lay judge and jury, even with the
best intentions, can undo such well-reasoned decisions. Further
scrutiny of federal regulations may be appropriate, but litigation
is not the appropriate vehicle. A lawsuit does not look at the larger
picture; it focuses only on a specific plaintiff’s injury. The millions
of people who may have benefited from a product or service are
not in the courtroom, and are absent from the jury’s consideration.

Moreover, the information upon which courtroom decisions
are based is limited to the evidence and arguments presented by
the opposing lawyers, and decisions can be swayed by a desire
to help a sympathetic plaintiff. Experience has shown that such
litigation may produce a multimillion-dollar award for that one
person, but the change the defendant will then have to make to the
product or service to avoid future liability may ultimately place the
public at greater risk.

Proponents of product liability lawsuits often contend that
federal regulations provide only “minimum standards” that may be
exceeded by state law. But what constitutes a minimum standard
is not always clear. In some cases, “strengthening” one aspect of
a design creates new risks or decreases a product’s overall safety.
Including an additional warning may detract from warnings of
more significant risks or discourage use of the product based on
unreliable evidence. For instance, courts have dismissed lawsuits
that antidepressant drugs should carry a stronger warning about
the link between the drugs and suicidality in adults.**® When such
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warnings were required with respect to the risks for children,
prescriptions declined and child suicide rates spiked, reversing a
decade of progress.**

Given that automobile accidents are a bread-and-butter business
for personal injury lawyers, it is unsurprising that they are also a pre-
emption battleground. In the 1980s, the U.S. Supreme Court found
that the National Highway Transportation Safety Administration’s
(NHTSA) decision not to require airbags precluded lawsuits seeking
otherwise. That was because NHTSA found the airbag technology
of the time posed an unacceptable risk of hurting or killing people,
particularly “out-of-position” passengers such as small women and
young children. In addition, NHTSA found that mandating airbags
just as seatbelt usage was slowly gaining public acceptance could lead
passengers to abandon seatbelts entirely.

Today, lawyers have new theories to sue auto manufacturers.
They claim vehicles should exceed NHTSA’s strengthened roof-

crush standards, even though the agency had found that heavier
roofs would render vehicles more prone to rollovers.”® Lawyers
would claim that manufacturers should cram four seatbelts in the
backseat of a car, even as NHSTA cautions that requiring more seat
belts reduces safety because cramped seating discourages the use
of seatbelts by everyone.' Already, the personal injury bar has had
some success. In April, at AAJ’s urging,* NHTSA reversed its pre-
vious finding that its strengthened roof-crush resistance standards
would be undermined by lawsuits.*

President Obama’s memorandum may be utilized as another
step toward the personal injury bar’s collective goal of eliminating
all regulatory preemption so that its members can have free rein
over public safety. ATRA will closely watch such attempts, particu-
larly when products that meet or exceed federal standards or are
specifically approved by federal agencies are challenged as “defec-
tive” through lawsuits filed in Judicial Hellholes.



he Judicial Hellholes project seeks not only to

identify the problems in Hellhole jurisdictions,
but also to suggest ways in which to change the litiga-
tion environment so that these jurisdictions can shed

the Hellhole label and restore fundamental fairness.

As this report shows, judges have it within their power to
reach fair decisions by applying the law equally to both plaintiffs
and defendants, or they can tilt the scales of justice in a manner
that puts defendants at a distinct disadvantage. But when a juris-
diction continually shows a bias against civil defendants, allows
blatant forum shopping, consistently construes the law to expand
liability, refuses to reduce awards that are not based on the
evidence and permits junk science in the courtroom,
legislative intervention may be needed.

Below are a few areas in which legislators, as
well as judges, can act to restore balance to the
civil justice system.

[
STOP ‘LITIGATION TOURISM! ;2
As the Judicial Hellholes report dem- —;
onstrates, certain areas in a state may be 9
perceived by plaintiffs’ attorneys as an /J)\
advantageous place to file lawsuits. As a
result, plaintiffs’ attorneys become the “travel
agents” for the “litigation tourism” industry, filing
claims in jurisdictions with little or no connection to
their clients’ claims. Reasonable venue reform would require a
plaintiff’s lawyer to file a case in the jurisdiction where the plaintiff
lives, was injured, or where a defendant maintains a principal place
of business. Forum non conveniens, a related concept, allows a
court to refuse to hear a case if the case is more closely connected
to another state, rather than in a different area of the same state.**
Forum non conveniens reform would oust a case brought in one
jurisdiction when the plaintiff lives elsewhere, the injury arose else-
where and the facts of the case and witnesses are located elsewhere.
By strengthening the rules governing venue and forum non con-
veniens, both legislatures and courts can ensure that the cases are
heard in a court that has a logical connection to the claim, rather
than a court that will produce the highest award for the plaintiff.

RESTORE CONSEQUENCES FOR BRINGING
FRIVOLOUS LAWSUITS.
Frivolous lawsuits often leave small businesses, including mom
and pop stores, restaurants, schools, dry cleaners and hotels
with thousands of dollars in legal costs. The tools to discourage
frivolous lawsuits were dulled considerably when Federal Rule of
Civil Procedure 11 was modified in 1993 and many states followed
the federal judiciary’s lead. These changes gave bottom-feeding
members of the personal injury bar license to commit legal extor-
tion. Plaintiffs’ lawyers found they could bring frivolous claims
without being penalized, thanks to a “safe harbor” provision that
now allows them simply to withdraw their claim within 21 days
if a judge finds fault with it, thus avoiding any sanction. Even if
sanctioned, Rule 11 no longer requires the offending party to pay
the litigation costs of the party burdened by frivolous
litigation. Now with impunity, plaintiffs’ lawyers can
bully defendants into settlements for amounts
just under defense costs. As officers of the court,
personal-injury lawyers should be accountable
° to higher standards of basic fairness, and they
should be sanctioned if they abuse the legal
system with frivolous claims.

CONSUMER PROTECTION FOR
ACTUAL CONSUMERS.
As the infamous $54 million “pantsuit” in the
District of Columbia illustrated, private law-
suits under state consumer protection acts (CPAs)
have strayed far from their originally intended purpose of
providing a means for ordinary consumers who purchase a product
based on the misrepresentation of a shady business to be reimbursed.
Instead, such claims are now routinely generated by personal injury
lawyers as a means to easy profits, or by interest groups as a means
to achieve regulatory goals they cannot otherwise achieve through
democratic legislative processes. Such claims are often brought on
behalf of individuals who have never seen, heard or relied upon the
representation at issue. Judges should apply commonsense inter-
pretations to CPAs that recognize the fundamental requirements
of private claims while discouraging forum shopping and extrater-
ritorial application. If courts find that statutory language impedes
sound public policy or fails to distinguish between public law and
private claims, then state legislators should intervene. In other words,
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consumer-fraud laws need to be rewritten so that they are helping
consumers rather than attorneys.

The American Legislative Exchange Council (ALEC) has
adopted model legislation, the Model Act on Private Enforcement
of Consumer Protection Statutes, to address the problems associ-
ated with private actions under state CPAs. The model act restores
fair, rational tort law requirements in private lawsuits under CPAs
without interfering with the ability of a person who has suffered an
actual financial loss to obtain recovery, or with the state’s authority
to quickly end unfair or deceptive practices.

PAIN AND SUFFERING AWARDS SHOULD COMPENSATE
PLAINTIFFS, NOT PUNITIVELY STRIP DEFENDANTS OF
CONSTITUTIONAL PROTECTIONS.

In recent years, there has been an explosion in the size of pain
and suffering awards, and there is concern that such awards are
being sought as a means to evade statutory and constitutional
limits on excessive punitive damage awards.’* Given the lack

of standards in determining fair compensation for something

as subjective as pain and suffering, it is imperative that judges
properly instruct juries about the compensatory purpose these
awards are meant to serve, making clear that they may not be used
to punish a defendant or deter future bad conduct. When a jury
reaches an extraordinary compensatory damages award, both
trial and appellate level judges should closely review the deci-
sion to ensure that it was not inflated due to the consideration of
inappropriate evidence. This would include evidence based on a
defendant’s “fault” as contrasted with plaintiff’s harm, and also
prejudicial evidence. ALEC has developed a model “Full and Fair
Noneconomic Damages Act” that would preclude the improper
use of “guilt” evidence and enhance meaningful judicial review of
pain and suffering awards. Ohio became the first state to adopt
such legislation in 2005.%%¢

STRENGTHEN RULES TO PRESERVE SOUND SCIENCE.
Junk science pushed by pseudo “experts” has tainted tort litigation
for decades. The more complex the science becomes, the more
juries tend to be influenced by their personal likes and dislikes of
expert witnesses, as opposed to the soundness of the testimony.

In 1993, the U.S. Supreme Court, in Daubert v. Merrell Dow
Pharmaceuticals, Inc., told courts that it was their responsibility

to act as gatekeepers to ensure that junk science stays out of the
courtroom.”’ The Daubert standard provides that, in determining
reliability, the court must engage in a “preliminary assessment of
whether the reasoning or methodology underlying the testimony
is scientifically valid and of whether that reasoning or meth-
odology properly can be applied to the facts at issue.”**® There

is evidence that following adoption of Daubert, judges more
closely scrutinize the reliability of expert testimony and are more
likely to hold pretrial hearings regarding admissibility of expert
testimony.” But at least twenty states have not adopted any-

thing close to the Daubert principles.*® Even in courts in which
Daubert governs, some judges are not effectively fulfilling their
gatekeeper role.” By adopting Daubert, taking their gatekeeper
roles seriously and seeking competent, independent scientific
experts, judges can better control their courts and properly return
to plaintiffs in tort cases the fundamental burden of proving
causation.

ENSURE ACCESS TO HEALTH CARE WITH REASONABLE
MEDICAL LIABILITY REFORMS.
The inequities and inefficiencies of the medical liability system
have negatively affected the cost and quality of health care, as well
as access to adequate health care for many Americans. Increasing
medical liability claims have forced doctors to retire early, stop
performing high-risk procedures or move out of states with
unfair laws. Consequently, in some areas of the country, certain
medical specialists simply are not available. According to the
American Medical Association, there are a limited number of
states nationwide that are not experiencing an access-to-health
care crisis or related problems.** Things are likely to worsen
with the costly practice of “defensive medicine” becoming ever
more pervasive. As reported by The National Law Journal online
November 20, 2008, a new survey of more than 800 doctors by
the “Massachusetts Medical Society ... concluded that so-called
defensive medicine, or doctors’ use of tests, procedures and refer-
rals to avoid lawsuits, costs the state at least $1.4 billion” a year.**
Commonsense medical liability reforms can help stabilize
health care systems. These include: 1) a reasonable limit on non-
economic damages; 2) a sliding scale for attorneys’ contingency
fees; 3) periodic payment of future costs; and 4) abolition of the
collateral source rule, so that juries may consider compensation
that a plaintiff receives from sources other than the defendant
for his or her injury in determining damages. Medical liability
reform can be achieved state-by-state, though congressional
action certainly would be the most sweeping and effective vehicle
for comprehensive reform. While some have alleged the need for
“further study” of these issues, over 40 states have adopted varia-
tions of reforms. In that regard, it is clear that reasonable limits on
noneconomic damages reduce the malpractice insurance for physi-
cians and increase accessibility to health care.

PRIORITIZE THE CLAIMS OF THOSE WHO ARE TRULY
SICK IN ASBESTOS AND SILICA CASES.

Forum shopping, mass consolidations, expedited trials, multiple
punitive damages awards against defendants for the same con-
duct, and the overall lack of due process afforded to defendants
were issues repeatedly raised relative to asbestos litigation by
survey respondents in preparation of this report. The heart of
the problem is that, according to studies, as much as 90 percent
of new asbestos-related claims are filed by plaintiffs who have no
impairment.*** To date, Congress has been unable to reach the
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consensus needed to enact a comprehensive solution. Increasingly,
state courts are looking to inactive dockets and similar docket
management plans to help preserve resources for the truly sick.
Meanwhile, state legislatures are requiring that plaintiffs meet
medical criteria to proceed with their claims so the truly sick can
be compensated first, and so the right to bring a lawsuit later is
preserved for those who have been exposed but are not sick now.

CONCLUSION.

The United States includes more than 3,000 counties and 30,000
incorporated cities. In the vast majority of these jurisdictions,
diligent and impartial judges apply the law fairly. The 2009/2010
Judicial Hellholes report shines its harshest spotlight on a handful
of areas that too often fall short of this standard. In these juris-
dictions judges systematically make decisions that unfairly skew

personal-injury litigation, often to the detriment of out-of-state
defendants and in favor of local plaintiffs.

In issuing its annual Judicial Hellholes report, ATRF works to
restore the scales of justice to a properly balanced, neutral posi-
tion. In that spirit, the report exposes suspect legal rulings and
inappropriate relationships of judges or other public officials. This
report also highlights the abuses and excesses of some influential
members of the trial bar in the Rogues’ Gallery and notes several
ways lawyers and judges are fueling the fire in Judicial Hellholes by
seeking unwarranted and unprecedented expansions of liability.
However, the focus of this report, as in years past, remains pri-
marily on the judges who possess significant autonomy when it
comes to administering cases before them and thus can create mis-
chief under any system. Ultimately, it is the responsibility of judges
to ensure that all civil litigants receive “Equal Justice Under Law.”
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