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his report presents information collected by the American Tort Reform

Association (“ATRA”) to document litigation abuses that occur in jurisdictions that have
been identified by ATRA’s members as “judicial hellholes.” The hellholes included in this
report were identified by respondents to a survey of ATRA’s members. Although there are
very likely other areas in the country that may also be considered judicial hellholes, we
have chosen to focus our efforts on documenting the litigation abuses in those cities,
counties, or judicial districts that were most frequently identified by the respondents to
ATRA'ssurvey. We have collected anecdotal information and stories reported in the media
to provide examples of the litigation abuses that occur in hellholes. We appreciate that
there may be other jurisdictions that are judicial hellholes, and that there are additional
examples of litigation abuses in the hellholes discussed in this report. We encourage
readers to contact ATRA with additional information regarding judicial hellholes.

Identifying a problem can be useful in drawing attention to it, but to do so without
offering any solutions does little to improve the situation. In the final section of this report,
we suggest certain changes that can be made to quench the fire in judicial hellholes and
restore fair and equal justice under law. While there is a significant need and beneficial
purpose for tort reform in our civil justice system, this report does not propose to limitor
alter the existing substantive rules of tort law in any way. Rather, this report seeks to restore
the balance of the scales of justice in judicial hellholes.
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EXECUTIVE SUMMARY

udicial Hellholes” are cities, counties, or judicial districts that attract lawsuits

from around the nation or the region because they are correctly perceived as very
plaintiff-friendly jurisdictions. They are places where the law is not applied even-handedly
toall litigants. The motto etched on the facade of the United States Supreme Court, “Equal
Justice Under Law,” is forgotten in these areas. The American Tort Reform Association
(“ATRA”) has conducted a survey of its members to determine which areas they would
identify as judicial hellholes. ATRA has conducted research and interviewed individuals
familiar with litigation in the hellholes in an effort to determine what makes each area a
judicial hellhole, and to document the litigation abuses that occur in the hellholes.

We wish to make clear at the outset that ATRA's judicial hellholes projectisnot an
effort to obtain a special advantage for defendants in these areas. ATRA seeks fair and
balanced application of the law so that defendants can receive a fair trial in the hellhole
jurisdictions. ATRA is seeking to restore “Equal Justice Under Law.”

Our project has been directed at obtaining objective and cumulative information
as to where judicial hellholes exist; not airing the cries or complaints of one or two defense
lawyers who have lost a case. The eleven areas that have been most frequently named by
ATRA’s members as judicial hellholes are: Alameda County, California; Los Angeles County,
California, (particularly the Civil Central West Division); San Francisco County, California;
Madison County, lllinois; Orleans Parish, Louisiana; Mississippi’s 22" Judicial District; the
City of St. Louis, Missouri; Jefferson County, Texas; Hidalgo County, Texas; Nueces County,
Texas; and Starr County, Texas. The following pages will highlight the litigation abuses
that have occurred in these areas and provide an explanation as to why these areas are
considered judicial hellholes. In addition to these eleven hellholes, the report also
includes anecdotal information on three additional areas: Hampton County, South Carolina,
West Virginia, and certain counties in Alabama, that deserve “dishonorable mention™
because they are considered by several individuals with whom we spoke to be judicial
hellholes.

In addition to pointing out the problems in hellhole jurisdictions, ATRA urges judges
and legislators in hellholes to adopt reforms to restore balance to the judicial systemsin
these areas. First, ATRA supportsvenue reform. Venue is a legal term that means the place
where a case can be brought. A fair venue rule would allow suits to be brought where a
person lives, where he or she was injured, or where the defendant’s principal place of
business is located. Second, ATRA supports fair and just application of the doctrine of
forum non conveniens; a case should have some meaningful connection with a jurisdiction,
otherwise it should be heard in the forum where the facts arose. Finally, class action reform
is needed. Such reform should change existing rules to ensure that large-scale litigation
with a national impact would be tried in federal court. Whether such actions are brought
as class actions, or joined together through consolidation, joinder, or any other procedural
device, federal courts are the proper forum for these actions.

While legislation can help alleviate the problems identified in this report, one of
the most effective ways to improve the litigation environment in hellhole jurisdictions is
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through the fair and full attention from the media and action by readers of this report.
ATRA believes that by placing a spotlight on the litigation abuses that occur in hellholes,
the public and the media can persuade the courts in hellholes to apply the law fairly to
all litigants.

ATRA welcomes information from readers with additional facts about the judicial
hellholes identified in this report, as well as information about other jurisdictions where
equal justice under law is denied in civil litigation. Please send reports to Michael Hotra
at: mhotra@atra.org.

Devwinc Equac JusniceUnoeRLaw:
Juoicial HeL L HOL ESINTHEUNITEDSTATES

he United States is a vast and culturally diverse nation. One would naturally

expect to find substantial differences among the courtrooms across the country. One
might believe that a courtroom in a major metropolitan area, such as Los Angeles, would
have little in common with a court in a rural area such as Jefferson County, Mississippi.
Yet these two courtrooms and several others across the county do have something in
common; they are areas that have become all too well-known by defense counsel as
powerful magnets for litigation. The American Tort Reform Association (“ATRA”) calls these
jurisdictions “judicial hellholes.” These courtrooms attract cases that should be tried in
other jurisdictions. Plaintiffs’ attorneys recognize this and seek to try their cases,
especially weak ones, in these courtrooms. Skilled and noted plaintiffs’ attorney Richard
Scruggs calls these courts “‘magic jurisdictions’- areas where what happens in court is
irrelevant because the jury will return a verdict in favor of the plaintiff.”> ATRA and Richard
Scruggs appear to agree about how the jurisdictions act, we simply differ about the proper
name. Mr. Scruggs calls them “magic.” We call them “hellholes.”

The list of areas identified by ATRA as judicial hellholes is not exhaustive. We
appreciate that they exist elsewhere, and our list does not include every area identified
by ATRA members. We chose to focus the study on areas that were identified the most
frequently and where we found objective reports of miscarriages of justice. We also found
that the experiences of some defendants varied, thus some areas that may be hellholes to
one defendant may not have been to another. When we identify these jurisdictions, we
also share differing points of view about them.

ATRA has agreed to keep the sources of information for this report confidential. As
common sense and the contents of some of this report suggest, people who supplied
information for this report were concerned about reprisals if their names became public,
a sad commentary about some of the hellholes. We have pledged and respected
confidentiality of our reports. We have tried, where we were able, to be certain that the
information contained in the report is independently verifiable.
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ProBLEMS IN HELLHOLES

Efforts by plaintiffs’ lawyers to try their cases in “favorable” courts and
jurisdictions are not new. Forum shopping has been practiced for a long time. What is
new is the extent to which certain courts and jurisdictions have become powerful magnets
for litigation. Due to advances in technology such as the internet and increased mobility
and communications, personal injury lawyers are now much more able to forum shop
their cases than in the past. Consequently, defendants are sometimes brought into
courtrooms in areas of the country that have little or no connection to the case being
tried. Thisis not only unfair to defendants, it is also unfair to the individuals who live
in these hellhole jurisdictions. When local courts are unduly burdened with cases from
elsewhere, the local residents may have their own cases subjected to substantial delay.

In general, one of the main problems in hellhole jurisdictions is that the rules are
not applied fairly. The specific litigation abuses that lead to the hellhole label, however,
vary from jurisdiction to jurisdiction. One problem that occurs in many hellholes is the
certification of class actions that do not meet the fundamental standards for class actions.
Rule 23 of the Federal Rules of Civil Procedure and many analogous state rules provide
specific requirements that must be met before a class action can be certified. These
requirements include having a sufficient number of class members, that each class
member’s claims are based on a common question of law or fact, that the class
representative’s case is typical of other class members, and that there is fair and adequate
protection of class interests by the lawyers who have brought the class action.?

These requirements exist to protect the interests of both plaintiffs who may not be
before the court, and defendants who are faced with a class action. The practice in some
hellhole jurisdictions of certifying virtually anything as a class action puts enormous
pressure on defendants to settle, even in instances where the underlying claim has little
merit. One distinguished federal judge has recognized that defendants in class actions
may be pressured to agree to “blackmail settlements.”® As one recent news article reported
regarding a hellhole, “[o]nce a suit is certified as a class action, plaintiffs’ lawyers know to
expect a call from their opponents — with an expensive settlement offer. In fact, in recent
memory no class action case has actually been decided by a Madison [County, Hllinois]
jury — defendants have always hastened to settle.”*

Loose application of class action certification rules is just one of the problems
that defendants face in hellhole jurisdictions. Courtsin hellholes often allow prejudicial
or “junk science” evidence to be admitted; allow attorneys to appeal to juror bias; or refuse
to dismiss baseless claims or grant summary judgment when it is proper to do so. Asthe
examples below will demonstrate, there are several litigation abuses that can lead to the
hellhole title.

ATRASsHELLHoLESINMAmE

The purpose of ATRA’s judicial hellholes initiative is to show the litigation abuses
that occur in judicial hellholes. Our goal is to help change the litigation environment in
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these areas so that it is fair and balanced. While some have suggested that entire states
may be labeled hellholes, as respondents to ATRA’s survey have demonstrated, it is usually
not an entire state that is a judicial hellhole. Only certain counties or courts in the state
should be considered hellholes. For that reason, this report focuses on specific areas
within a state.

TeEHALHOES

The eleven areas that have been most frequently named by ATRA’s members as
judicial hellholes are: Alameda County, California; Los Angeles County, California,
(particularly, the Civil Central West Division); San Francisco County, California; Madison
County, lllinois; Orleans Parish, Louisiana; Mississippi’s 22™ Judicial District, the City of St
Louis, Missouri; Jefferson County, Texas; Hidalgo County, Texas; Nueces County, Texas; and
Starr County, Texas. Inaddition, several counties in Alabama; Hampton County, South
Carolina; and West Virginia; are given “dishonorable mention™ as areas that have also been
named as judicial hellholes by numerous individuals with whom we spoke. This report
will highlight the litigation abuses that have occurred in these areas and provide an
explanation as to why these jurisdictions are considered judicial hellholes.

LosANGE B CA—-CentRrALCMILWEST, “THEBANK

0s Angeles has become a county

known for high jury verdicts. The
largest verdict rendered by any jury in
the country in 2001 was awarded in a
Los Angeles County Court.® The Central
Civil West Division in particular, which
is called “the Bank” by plaintiffs
attorneys (a place where they can always
withdraw substantial sums of money),
has been the source of a number of high
jury verdicts.®

In one toxic pollution case in the
Central Civil West Division, a judge urged
the jury to “send a notice out to the world”
with the punitive damages verdict. The
jury responded to the judge’s call for dollars with a $760 million punitive damages
award.”

In another case, a Los Angeles jury awarded $4.9 billion when a Chevy Malibu was
rear-ended and burst into flames, severely injuring the occupants of the vehicle. The
judge reduced the award to $1.09 billion. The defendants appealed, arguing that the
judge erred by refusing to allow GM to enter evidence that the driver, who rear-ended
the plaintiff’s car, had been driving at over 70 miles per hour, in excess of the speed

* All population data contained in this report is the most current available on the U.S. Census website, www.census.gov as of September 25, 2002.
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limit, and was drunk.2 GM was also prevented from presenting testimony regarding the
Malibu’s low accident fire rates. ® In addition, the plaintiffs’ attorney presented testimony
inthe case regarding GM’s supposed lobbying to limit fuel-tank safety regulations, but the
defense was not allowed to present the testimony of “high-ranking former public
servants” to rebut the plaintiff’s testimony.*°

Another reason that Los Angeles is deemed a hellhole is how some officials handle
jury service. Inrecentyears, juries in Los Angeles have not been representative of a cross
section of the commuity ** (similar, according to some sources, to the Vietnam military
draft). For example, an article last year reported that in the Central Civil West courthouse
in Los Angeles, a clerk “asks potential jurors in the holding room whether they have any
problem associated with length of jury service and even seems to encourage potential
jurors to state a legitimate reason for not being able to serve on a long trial.””*

The result? Juries in Central Civil West tend not to represent a cross-section of the
community. ¥ A defendant is denied a trial by a jury of one’s peers. The practical resultis
that jurors may not focus on individual responsibility, whether the plaintiff is responsible
for his or her own injuries, whether scientific evidence is valid, whether causation has
been proven, and what amount of damages are actually needed to compensate the plaintiff.
A plaintiff’s lawyer’s rhetoric and emotional appeals may eclipse the facts in the case.

A recent study found that in Los Angeles only 19% of jurors who were summoned
completed their jury service.** Until recently, little was done to correct this very serious
abandonment of a primary obligation of good citizenship.*> Fortunately, changes are being
made in the system. In June of this year, Los Angeles completed county-wide
implementation of the one day-one trial system, and is making an effort to broaden the
categories of people who are called to jury service.’® Inaddition, Los Angeles has recently
begun more aggressive enforcement of jury summons.” Much more needs to be done,
however, to restore the basic right to trial by a jury of one’s peers. Once again, a “defendants’
jury” is not the goal we seek. What will help restore justice in Los Angeles is a cross-section
of the population serving on juries.
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Mabison CounTy, IL

M adison County, Illinois, has become
well known as a county in which almost any
class action will be certified. Frequently, the
fundamental requirements for a class action are
only given lip service. Class action rules require
judges to find that the factual questions in common
to the class outweigh the facts that are not in
common.®* One example of where this might
happen is in lawsuits arising out of a plane crash.
The reason for this rule is to balance the rights of
both plaintiffs and defendants to have their cases
heard on the individual facts against the efficiency
of bringing a multiplicity of claims in a class action.
In many Madison County cases that are certified
as class actions, the individual facts that
meaningfully distinguish cases are ignored. Asone
professor of legal ethics has stated, “Madison
County judges are infamous for approving anything put before them, however unfair to
the class or suggestive of collusion that is.””*°

A recent study by the Manhattan Institute found that class action filings in
Madison County increased by 1850% between 1998 and 2000.2° As the Manhattan
Institute report shows, the increase in claims indicates that plaintiffs’ lawyers are drawn
to this county, which they perceive will be a favorable jurisdiction for their cases.
Many class actions filed in Madison County have little connection to the county. Inthe
class actions filings reviewed by the Manhattan Institute, none of the defendant companies
were based in Madison County and only 63% of plaintiffs were county residents.?? Ina
subsequent study updating the information in the original Manhattan Institute study,
forty-three class actions were filed in Madison County in 2001, and only five Madison
County companies were sued in the cases.?

Itis not only the abandonment of rules and the resulting number of class actions
that are successfully filed that are troubling. In many of these cases, the class members
receive only nominal recovery while the plaintiffs’ attorneys receive high fees. One
Madison County class action was brought against a cable company for allegedly charging
excessive late fees.?* As a result of the case, the customers were given a choice of various
free services and former customers were eligible to receive $9.95. The attorneys
representing the class received $5.5 million in fees. One class member wrote to the judge
in the case, complaining that his cable bill increased. “Please don’t sue anyone else on my
behalf,”” he wrote, “I can’t afford more of these brilliant legal victories.”*

In another class action filed in Madison County, the class sought to recover funds
that had been lost by class members in a lottery scheme.?® The defendant in the case,
James Blair Down, had already pled guilty in federal court for violating anti-gambling laws.?
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The proposed settlement in the case would have provided a $6 million fund for the
claims of over 400,000 individuals, which could provide about $15 per person if all
400,000 people filed claims. Meanwhile, the plaintiffs’ attorneys in the case stood to
receive $2 million in fees.?® Fortunately, a Madison County judge declined to approve
the settlement; a new hearing is set for November 7, 2002.2°

ORLEANS PARISH, LA

Orleans Parish was described by one counsel with whom we spoke as an area where
the majority of judges and many juries are pro-plaintiff. Some interviewees also
commented that trial court litigation abuses in Louisiana are more serious than in other
jurisdictions because some intermediate appellate courts in the state are viewed as biased
against corporate defendants.

As is true in many other
“hellhole” jurisdictions, no matter how
many unfair rulings may be handed
down, itis hard to find a “smoking gun”
where it can be shown that a judge’s
ruling is transparently wrong. Many of
the unfair rulings come down by mere
fiat. There are no judicial opinions, and
records of rulings are hard to find.

One of the few “smoking guns”
that we found was in Scott v. American Tobacco, a class action case that is currently
pending in Orleans Parish, Louisiana. The defendants recently filed a motion to amend
the definition of the class in the case because the class is so broadly defined that “neither
the parties nor the Court nor potential class members. . . can know for certain who is a
class member and who is not.”%° The class includes individuals “who are or were smokers
on or before May 24, 1996 but does not define what the term “smoker”” means — whether
it refers to anyone who ever “puffed” a cigarette, or whether class members must have
smoked a certain number of cigarettes or for a certain length of time.3* The defendants
argue that the class definition is so vague that it does not meet the requirements of
Louisiana law, and have urged the court to issue a redefinition of the class.®

The selection of the jurors has also been a problem in the Scott case. During the
jury selection process, the defendants challenged several jurors who were immediate
family members of prospective class members.®® The trial court denied the challenges,
and the defendants appealed. The Louisiana Supreme Court held that immediate family
members of potential class members did not necessarily need to be excluded from the
jury, and proceeded to review the twelve challenged jurors individually, to determine
whether those jurors would be influenced in reaching the verdict.*
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The Supreme Court of Louisiana found that the trial court had erred in allowing
seven of the twelve challenged jurors to be seated on the jury.® Included among the seven
jurorsthat the Supreme Court held should have been excused was awoman whose husband
was a smoker. Thiswoman admitted that she was “biased” and that she would want her
husband to receive medical monitoring (which isa remedy that the plaintiffs are seeking
in the case).’® In a subsequent decision, the Supreme Court reversed the trial court
again, holding that the court erred in denying the defendants’ challenges to four more
jurors.®” The Scott defendants were able to take their appeal to the Louisiana Supreme
Court, but defendants without the resources and legal team to challenge the trial court’s
decision would have had to live with the adverse results.

While the Scott case is an example of the problems in Orleans Parish, it is certainly
not the only case to demonstrate the litigation environment in Orleans Parish. The second
highest verdict awarded in the country in 2001 was awarded in Orleans Parish.® In that
case, the plaintiff, a former state court judge, claimed that Exxon Mobil Corp. had left
radioactivity on land involved in an oil-field pipe operation.® InMay of 2001, a jury awarded
the plaintiff $145,000 for lost property value of the land and $1 billion in punitive damages.®
In October of 2001, approximately 2000 current and former residents sued the former judge,
who had been the plaintiff in the first suit, along with Exxon-Mobil Corp., and other oil related
companies that were defendants in the first suit.*

In 1999, a New Orleans jury awarded $3.4 billion in punitive damages for a fire
caused by leakage from a train car.  No one was Killed in the accident; the plaintiffs’ claims
were for fear, suffering, evacuation, medical expenses and property damage.”* The case
was eventually settled while it was on appeal.

In one case in Orleans Parish, a judge reversed herself on a grant of a mistrial in
breast implant litigation.** The judge granted a mistrial because she found that the
plaintiff’s attorneys had unfairly prejudiced the jury with improper body language and eye
contact.*> The judge reversed herself the following day, stating * | have wept for these
women, | have wept for these attorneys, and for [one of the plaintiffs’ attorneys], who |
personally believe has done an outstanding job.”#¢ She also stated “I wept because with
one stroke of the pen, | devastated the lives of these people.”*” Persons who seek basic
fairness in our system of justice would have cause to weep at the judge’s decision.
Ultimately, the judge decided to de-certify the class.®
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Mississippi’s 22" JubpiciAL CIRCUIT:
CortaH,CLABORNE & JBFERSONCOUNTIES

he counties in Mississippi’s 22" Circuit have become known for mass actions and

high jury verdicts. Mississippi has been called a “lawsuit mecca,” and within
Mississippi, Jefferson County has been described as a “popular destination” for plaintiffs’
lawyers.*® One defendant company told the Mississippi
Supreme Court that it could not obtain a fair trial in
Jefferson County because “the litigation industry has
saturated the community with bias.”%® Although
Jefferson County has less than 10,000 residents, more
than 21,000 people were plaintiffs in Jefferson County
from 1995 to 2000.5!

Hilda Bankston, the former owner of the local
pharmacy, has been named as a defendant in so many

Claiborme

Pop.:11,823

Land Area: 487sqg. mi
Personspersg.mi.:24.3

Caoeh

Pop. : 28,886

Land Area: 777sg. mi
Personsper sg. mi.: 37

Jefferson

Pop.:9695

Land Area: 519sg. mi
Persons per sg. mi.: 18.8

lawsuits that she has lost count of the number of cases
in which she has been sued.5? Nevertheless, no verdicts
have been rendered and enforced against Ms.
Bankston’s drug store. Why is this true? The answer
goes to why her store was named as a defendant in the
first place. Federal rules allow a class action case to be
brought in a federal court if the named plaintiffs are citizens of different states than all
the defendants. If even one defendant is from the same state as a named plaintiff, the
plaintiffs can keep the case in state court. By naming Ms. Bankston’s store, plaintiffs’
lawyers are able to keep cases out of a neutral federal court and land the cases in a
Mississippi judicial hellhole.

Mississippi is one of only two states in the United States that does not allow class
actions. As a result, cases that might be brought as class actions in other states are
joined together as “mass actions” in Mississippi. Mass actions are similar to class actions
but without rules to guide them and assure that they are fair. In one case that was
consolidated in Jefferson County a few years ago, the judge allowed the claims of 1738
plaintiffs from around the country to be consolidated into one case.>® The plaintiffs in
the case differed with regard to the illnesses they suffered, amount and extent of injury,
time of exposure and a myriad of other factors. > A similar pattern of variance in class
members’ claims led the United States Supreme Court to reject a class action in an
asbestos case, even where the plaintiffs and defendants in the case agreed to class action
format.®® In the Mississippi litigation, after the trial of twelve plaintiffs’ claims resulted
in a jury verdict of $48.5 million, the judge pressured the defendants to settle on terms
that the defendants thought were harsh.>®¢ The judge reportedly told the defendants
that if they did not settle, he would try the remaining cases immediately.5” When the
defense counsel replied that sounded like “this side of hell,” the judge purportedly said
“no counselor, that is hell.””®®
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The plaintiffs’ lawyer’s race to bring cases in certain counties in Mississippi is
facilitated by the state’s pure plastic venue rule, which has been described as the “good
astoone, good astoall” rule. This means that if either a single plaintiff or a single defendant
resides in a county, the lawsuit may be brought in that county. In one case, 398 people
who took diet drugs sued 203 physicians and pharmacists in asingle lawsuit.>® Not asingle
plaintiff, and only one defendant in the case resided in the county in which the case was
brought.®

In one asbestos case in Jefferson County, the defendants settled with a group of
4000 plaintiffs who live in five states.5? When the settlement amounts became public, it
seemed that the plaintiffs who lived closest to where the case was filed received larger
awards than plaintiffs who lived elsewhere. Plaintiffs from Mississippi received, on
average, $263,000. Plaintiffs from Texas received $43,500 each, while over 2,500 plaintiffs
who lived farther away (in Ohio, Indiana, and Pennsylvania), and were just as badly injured,
received only $14,000.% The plaintiffs in that case brought suit against their lawyers in
federal court, alleging that the lawyers treated the clients’ cases as “inventory” and
distributed the settlement funds according to where the clients lived and were exposed
to asbestos. &

The hellhole environment in Jefferson County, Mississippi was so bad that a local
journalist described the situation in a series of front-page articles in the Mississippi
Clarion- Ledger.® Illustrating our thesis that objective media attention can help put out
the fire in judicial hellholes, recently the litigation environment in Mississippi’s 22
Judicial Circuit has improved. For example, Judge Lamar Pickard has announced that
plaintiffs trying a case in a county must live there.®® Nonetheless, the area is still home to
some of the largest verdicts in recent memory, including a Propulsid trial that resulted in
a$100 million verdict.®
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JEFFERSON CounTy, TX

Like Madison County, Illinois, a
county in Texas called “Jefferson”®’
(like its hellhole cousin in Mississippi)
has become a magnet for class action
litigation. The county has been called
“the Barbary Coast of class action
litigation.”% A recent study by the
Manhattan Institute found that the
number of class actions filed in Jefferson
County, Texas, nearly doubled between
1998 and 2000.5° The same study also
revealed that in class actions filed in
Jefferson County between 1998 and
2001, only 13 of 173 defendants were
based in Jefferson County, and only 64%
of plaintiffs were county residents.”

A few examples illustrate the

types of cases that have been filed in Jefferson County. A class action suit against Best
Buy was filed by two Jefferson County residents seeking certification for a nationwide
class. The plaintiffs alleged that the extended warranties on the computers that they
purchased covered far less than they thought when they purchased the warranties.”* A
nationwide class action was filed against Blockbuster in Jefferson County on behalf of
individuals who paid late fees for video rentals.”? Blockbuster’s principal place of
business is located in Dallas, Texas, but the plaintiffs’ lawyers chose to file the class
action in Jefferson County.”™ They knew that they could engage in forum shopping and
they were correct. The settlement negotiated in the Blockbuster case would allow the
“half-dozen” law firms involved in the case to split $9.25 million in legal fees, while the

customers would receive discount coupons.’

ATRA: Bringing Justice To America’s Judicial Hellholes
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StARRCouNTY ANDHIDALGOCOUNTIES TX™

An attorney who litigates in South Texas
described the problem in these counties as
a combination of juries who tend to be ol ol
persuaded by emotion rather than the facts,
plaintiff-oriented judges, and a local
environment in which everybody knows
everybody. Outsiders are viewed with
suspicion. The tight-knit nature of the
county may extend to a familiarity of judges
and advocates. Another interviewee
described the judges in Starr County as fair
minded, but agreed with concerns about the
other factors. One source stated that the
juries in Hidalgo are not as generous as in
Starr County, but that the judges in Hidalgo
County tend to be more plaintiff friendly.

|

The individuals with whom we spoke indicated that the verdicts in this area tend
to be very high. In Starr County, a $13 million verdict was recently assessed against
Wal-Mart and one of its employees for malicious prosecution and intentional infliction
of emotional distress in a case involving a woman who had allegedly shoplifted from
Wal-Mart as part of a shoplifting gang.”® A Wal-Mart employee, who was an undercover
loss prevention associate, identified the woman in a police line-up as one of a group of
people who had stolen merchandise from Wal-Mart.”” The woman was criminally charged.
Wal-Mart asserted that it did not initiate the case and only participated at the request
of the police. The woman spent a month in jail, and the charges against her were
eventually dropped. According to Wal-Mart the charges were dropped in return for the
woman’s agreement to cooperate in an investigation of the alleged shoplifting gang.” The
woman and her family™ then sued Wal-Mart for malicious prosecution. According to news
reports, Wal-Mart claimed that a surveillance videotape which showed the woman in the
store at the time of the alleged shoplifting had been turned over to police but the police
denied ever receiving it.2> A Starr County jury found that Wal-Mart’s identification of the
alleged shoplifter amounted to malicious prosecution, and awarded the woman’s family

$13million.
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Nueces CounTy, TX

N ueces County was also identified as
a hellhole by survey respondents,
although one attorney with whom we
spoke described Nueces as more
moderate. On July 3, 2002, a Nueces
County judge certified a nationwide class
of as many as 14 million owners of
Chrysler, Dodge and Jeep vehicles.
Defense lawyers asserted that the judges
delivered the order “within an hour of
receiving a brief from the plaintiffs’
lawyers, but without giving the defense
team an opportunity to respond.”®* The
judge countered that the timing of the
receipt of the brief was just coincidental,
and that the order was not based on the
last briefing.®

The effects of the litigious environment in Nueces County have been felt by the
individuals who work there. In March of 2002, doctors hosted a “Day of Awareness” in
which they marched to local courthouses to draw attention to an “impending medical
meltdown.”®® Kim Ross, Vice President of the Texas Medical Association noted that
lawsuit abuse is particularly bad in Nueces and Hidalgo counties.?* Sixty-three percent
of doctors in Nueces County have had malpractice claims filed against them.®> There
has been no objective showing that the doctors in this county practice medicine in a
more careless fashion than in other counties.

JubiciaL HELLHOLES?
SovESAY““YES,”” SovESAY“No”

Alameda County, California, San Francisco County, California, and the City of Saint
Louis, Missouri, were identified by respondents to ATRA’s survey as judicial hellholes. After
speaking with individuals who are familiar with these areas, however, we found that there
is some difference of opinion regarding whether these areas are judicial hellholes. Below
we describe these areas and the differing opinions about whether they are judicial
hellholes. We suggest that further investigation as to whether these areas are judicial
hellholes would be worthwhile.

Pop.:312470
Land Area: 836s9. mi

Personsper sg. mi.: 375.3
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ArLamMEDA CounTy, CA

Some individuals with whom we spoke
characterized Alameda as one of the least
desirable places to litigate in California. Others,
however, suggested that while they would not
choose to litigate a case in Alameda, it does not
quite reach the status of a hellhole. An example
of judicial activism in Alameda County occurred
in 2000, when an Alameda County judge ordered
the recall of 1.8 million Ford vehicles in
California. Basic principles of tort law leave
recalls to be designated by agencies, in this case
the National Highway Traffic Safety
Administration (NHTSA) 2% Administrative
agencies such as NHTSA are equipped to
administer recalls. Courtsare not. The authority
to decide whether a nationally distributed
product is to be recalled should be vested in one

agency and not subject to conflicting rules by courts. The judge’s ruling was the first
time a recall had ever been ordered by a state court judge.®” Apart from the judge’s
unprecedented action in ordering a recall in a product liability suit, no other court had
found the product, an ignition device, defective.®® Although the recall was ultimately
halted as a result of a settlement in the case, the unprecedented action by the judge is

noteworthy.

The judge who ordered the recall in that case is no longer on the bench, and at
least one interviewee stated that the situation in Alameda County is improving. The
interviewee would not characterize the judges there as biased against defendants. There
IS, however, no consensus on this one. Other respondents indicated that they would still

consider Alameda County a judicial hellhole.
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SaN Francisco County, CA

San Francisco is an area that some have
identified asa “hellhole,” while others with whom
we have spoken have stated that they would not
consider San Francisco a hellhole. A recent study
sponsored by ATRA found that jury service is a
significant issue in San Francisco. The core
concept of being judged by a jury of one’s peers
is given lip service at best. The study found that
more than ten percent of jurors summoned failed
to appear.®® Of the jurors who did appear, many
presented reasons why they could not serve on a
jury. In San Francisco County, more than 13%
of people who appeared for jury service were
excused for medical reasons.®® As the study
points out, “since jury service is not that
physically taxing, it is likely that some of these
disabilities were feigned or exaggerated.”*:

St.Louis, MO
hile the City of St. Louis e
was identified by o 3
respondents to ATRA’s survey as o (O RE re
a judicial hellhole, one person ;[ 'l“ﬁt:- ]
with whom we spoke stated that i Lo ][ “'}AT”:‘};--H-—
she would not consider St. Louis [ oot J_MJF, :
a judicial hellhole. She stated T“ mﬁ"'f"l'*”“ N
that the judges there are not in S el K ey [
general biased either in favor of, [ - f:'@j:‘:."
or against defendants, although = L |.f|: —
the juries in St. Louis tend to m—'*“_“j_—n.."f |
disfavor large corporations. = ?,~|' e | e |7
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“DisHoONORABLE MENTION”

S;)me areas, although not the most frequently identified by respondents to ATRA’s
urvey, deserve mention because they have been described as hellholes by a number
of individuals with whom we spoke.

ALABAMA

everal counties in Alabama have

been mentioned by individuals with whom we
spoke as judicial hellholes. Those counties include
Chocktaw, Clark, Barbour, Bullock, Macon, and
Greene Counties. One interviewee stated that the
basic problem in these counties is that judges may
allow cases to go to the jury, even where there are
sound reasons based upon the law and the facts to
end the case with summary judgment or a directed
verdict. The failure to grant motions for summary
judgments or directed verdicts is compounded by
the fact that juries in these areas have a tendency

I u{’l Py T i
to return high verdicts. For example in May of ! i wi_li““l_ﬁ"fa,f;"*; \ﬂ

2002, a Bullock County jury awarded a $122 P = e S |,,\J] j s
million verdict against General Motors.2 The a:-:"fm;,m;_,_L%_ mf;.
comblnathn ofjudg_es Yvho will aIIovy even aweak ;[,.»#[m .
case to the jury and juries who are willing to grant : [y
high verdicts suggests to some that this county | += mf ....,la
should be designated a judicial hellhole. -

s P g

While some respondents mentioned that the
Alabama Supreme Court in this state is fair and balanced, they also observed that it is
challenging to get cases into that court and overcome the action of the hellhole below.
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HampTON CounTy, SC

disproportionately high
percentage of the litigation
filed against CSX railroad company
in South Carolina is located in
Hampton County, because venue
rules in South Carolina allow cases
to be filed anywhere that CSX’s
tracks run, regardless of where the
plaintiff lives or was injured. One
recent case in Hampton County was
brought by a woman who lived
ninety miles away against a
corporation based in Michigan and
Ohio.”®* We have heard other
reports that judges may impose
extraordinary sanctions against
defendantss who are not in full compliance with discovery rules. In effect, a party is
stripped of its defenses. While judges do have broad discretion in applying such
sanctions, some view Hampton County as being outside the mainstream on this vital
ISsue.

WESTVIRGINIA

Pop.:21411
Land Area: 560sq. mi
Personspersg.mi.: 38.2

est Virginiaisan areathat has

been discussed by many asan
adverse jurisdiction in which to
litigate. Unlike the other areas
identified by ATRA’s survey, in
which one or a few areas of a state
could be identified as a hellhole,
those who describe West Virginia as
a hellhole tend to refer to the state
in general. Two recent decisions by
the West Virginia Supreme Court of
Appeals may provide an indication
of why West Virginia is viewed as
statewide hellhole. The first case,
Bower v. Westinghouse,** was a case
in which the court recognized
medical monitoring as a cause of
action in West Virginia. Medical monitoring allows a plaintiff to receive a damage award
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even though he or she is in perfect health at the time. The award is made because the
plaintiff claims that he or she may become ill in the future, and seeks damages to obtain
on-going medical monitoring. The tort of medical monitoring abandons a long held
principle of tort law that an individual must suffer an actual injury before the law will
recognize his or her claim.

One’s opinion may differ as to whether medical monitoring claims should be
allowed in the law, but irrespective of one’s opinion on this issue, there are several aspects
of the West Virginia court’s decision that are unique and unfair. First the West Virginia
Supreme Court of Appeals recognized medical monitoring as a cause of action despite
the fact that the issue was not actually presented to the court.®® The court held that a
cause of action for medical monitoring is available, even if the plaintiff cannot show
that a particular disease is likely to occur, or medical monitoring would be useful to the
plaintiff.°® The court also allowed damages for medical monitoring to be awarded to
plaintiffs in lump sum amounts, a practice that almost assures that the funds will not be
used in a carefully conducted medical monitoring program. In a thoughtful dissent,
Justice Maynard recognized that the majority decision conflicted with 200 years of tort
law, and stated that the decision could turn every West Virginian into a potential medical
monitoring plaintiff.”

Similarly, the litigation environment in West Virginia is also reflected in the West
Virginia Supreme Court of Appeal’s decision this year to allow a mass asbestos trial to
proceed. The case involves “thousands of plaintiffs; twenty or more defendants; hundreds
of different work sites located in a number of different states; dozens of different
occupations and circumstances of exposure; dozens of different products with different
formulations, applications, and warnings; several different diseases; numerous different
claims at different stages of development; and at least nine different law firms, with
differing interests, representing the various plaintiffs.”® The defendants in the case have
appealed to the United States Supreme Court, arguing the trial of such differing claimsin
one mass setting violates their constitutional right of due process.®® Although the United
States Supreme Court denied a request to postpone the trial, which is scheduled to begin
in late September, the United States Supreme Court is expected to decide whether to hear
the case this fall .1

ADDRESSNGTHEPROBLBVE INHELLHOLES

TRA'’s hellholes initiative seeks not only to identify the problems in hellhole

jurisdictions, but also to suggest ways in which to change the litigation environment
so that these jurisdictions can shed the hellhole label and restore the fundamental concept
of “Equal Justice Under Law.”

M ATTENTION

Perhaps the best way in which to change the attitude in hellhole jurisdictions is for
the media to help make the surrounding community aware of the litigation abuses in
hellholes and the adverse effects of those abuses. Public light and public pressure may
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inspire judges to become more evenhanded jurists; and the counties in which they sit
may shed the title of judicial hellhole. As we have shown, careful media reporting appears
to have had this effect in some instances in some parts of Mississippi.

VeENUE AND FoRUMNONCONVENIENS REFORM

Venue and forum non conveniens are two concepts that relate to ensuring that
lawsuits have a logical connection with the jurisdiction in which they are heard. Venue
rules govern where, within a state, an action may be heard. As our hellhole examples
demonstrate, certain areas in a state may be perceived by plaintiffs’ attorneys as an
advantageous place to have a trial. Asa result, plaintiffs’ attorneys may try to bring their
claims in those areas. A fair venue reform would require plaintiffs to bring their cases
where they live or where they were injured, or where the defendant’s principal place of
business is located. This reform would help stop the forum-shopping that allows hellholes
to become magnet jurisdictions.

Forum non conveniens, a related concept, allows a court to refuse to hear a case if
there isa more appropriate forum in which the case could and should be heard. Although
similar to venue, forum non conveniens contemplates that the more appropriate forum
will be in another jurisdiction (often another state) rather than in a different area of
the same state. Forum non conveniens reform would oust a case brought in one
jurisdiction where the plaintiff lives elsewhere, the injury arose elsewhere, and the facts
of the case and witnesses are located elsewhere. By strengthening the rules governing
venue and forum non conveniens, both legislatures (who pass the rules) and courts
(who apply the rules) can ensure that the cases are heard in a court that has a logical
connection to the claim, rather than a court that will produce the highest award for the
plaintiff.

“MassLmcaTioNREFORM’

Class actions and mass joinders allow plaintiffs’ lawyers to bring hundreds or
thousands of claimants together, and put enormous pressure on defendants to settle even
non meritorious claims.’®* ATRA supports reform of large scale litigation to bring class
actions and “mass actions” into federal court when the claims have a significant interstate
character—that is, where at least some members of the plaintiff class are citizens of a
different state than a defendant and the amount in controversy is high. ATRA supports
legislation that would apply not just to claims brought as *“class actions” in state court,
but to any “mass actions” which may not be called *“class actions” when brought in state
court.

The United States House of Representatives passed legislation in the spring of 2002
that would take an important step toward curbing forum shopping in class actions by
allowing interstate class actions to be removed to federal court. The bill would allow class
actions to be removed to federal court if any plaintiff is from a different state than any
defendant and the combined claims of the class members exceed $2,000,000. Allowing
interstate class actions to be removed to federal court would provide a way for defendants
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involved in interstate class action litigation to have their cases heard by courts that
were created, at least in part, to hear claims involving claimants from more than one
state. The class action reform bill (H.R. 2341), which was passed by the House of
Representatives in 2002, also contains consumer protections to curb class actions that
result in windfall payments to lawyers and “coupon” or nominal awards to the plaintiffs.
This reform would help defendants and consumers alike, protecting them from class
action settlements that benefit only the attorneys involved.

Conouusion

udicial hellholes” do not need to remain hellholes. There is a great deal that can be

done to restore “equal justice under law” to these jurisdictions. The media and the
public can improve the conditions in judicial hellholes by drawing attention to the litigation
abuses that occur in these areas. State and federal legislatures can support the reforms
suggested by ATRA above. Legislatures should seek to change the rules governing
litigation, especially those covering class actions and mass actions, so that courts in their
states do not become magnets for litigation abuse. Most importantly, judges can improve
the situation in judicial hellholes. They need not change one comma of existing law;
they simply should apply it in a fair and even handed manner. sz
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