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(Wher eupon, the reporter was sworn and

proceedi ngs commenced at 10:00 a.m)

THE COURT: Good norni ng.

MR. HATTEN. Good norning, Your Honor.

MR. COCK: Good norni ng.

THE COURT: Let's start with each of you
j ust maki ng your appearance on the record.

MR. HATTEN. Yes, sir. |'m Robert R
Hatten with the law firmof Patten, Wrnom Hatten &
Di anonstein and | represent the plaintiff, Nancy
Morton, wi dow and executor of the estate of Stanley
Leon Morton, plaintiff.

MR. HARTY: |I'mWIIliamHarty, Patten,
Wrnom Hatten & D anonstein and | represent the
estate of Morton as well.

MR. METCALF: Conard Metcalf, Patten
Wrnom Hatten & Dianonstein, and |'m here on behal f
of the Mortons.

THE COURT: As opposed to your twin
brot her Conrad Metcal f?

MR. METCALF. He's better | ooking.

THE COURT: He appears at nost of the
deposi tions.

MR. METCALF: Yes, he does.
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MR. COOK:  Your Honor, Eric Cook from
W1l cox & Savage on behal f of Exxon-Mobil Corporation
and Sea River Maritinme, Inc.

MR. BI SHOP:  Your Honor, Bruce Bishop
fromWIIcox & Savage on behal f of Exxon-Mobil and Sea
River Maritinme.

MR. ARMSTRONG And Bill Arnmstrong. [|'m
fromArnstrong & Associates in California, pro hac
vice. |1'mhere on behalf of Exxon-Mbil and Sea
Ri ver.

THE COURT: Al right. Well, welcone

everybody. | thought we'd have a new systemw th the
| aw cl erks. |'ve given themcards. One side says
grant, the other side says deny. | figured |I'd just

| et them hold themup at the end of the argunents. |If
it's atie, I'll break it. |Is that all right with
you?

Let's do the easy part first. W found
a stray file, Stanley Leon Mrton versus Metropolitan
Life Insurance. Apparently Donald Patten is handling
that litigation. Do we know anythi ng about that?
Does M. Harty want to make a note there or sonething?

MR. HATTEN. | think we have settl ed
with Met Life, but they're not in this case.

THE COURT: Yeah, it's just kind of
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popped up as a stray, so if it needs to go away, we
coul d perhaps hel p our docket nunbers --

MR. HATTEN: Yes, sir.

THE COURT: -- with Met Life.

MR. HATTEN: But I'll doubl e-check that.

THE COURT: That's fine. There's
nothing else entered. | don't know if they' ve been
served, frankly.

MR. HATTEN. It is a petition or a
separate suit?

THE COURT: Separate suit.

MR HATTEN  Okay.

THE COURT: Separate suit agai nst Met
Life. Anyway, you can |leave it over here.

MR. HATTEN: In this action the only
def endants we've nanmed are Exxon and Sea River.

THE COURT: They brought that down a
week or so ago, and | thought |I'd clean that up while
we're here at this nonent.

As far as the kind of order that we go
in, when | ask for the listing, it's really not to be
set in stone. It's so that we don't |ose track of
what we' ve got.

MR. HATTEN: Yes, sir.

THE COURT: And, hopefully, if we have
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sone things that we can kind of take care of, if
everybody has agreed with it, | guess there's a couple
of themthat are sonewhat noot. | guess there's an
objection to M. Castlenman and you're apparently not
even calling him is that correct?

MR. HATTEN. Correct.

MR. BI SHOP: That's correct, Your Honor.

THE COURT: So there might be a few of
t hose we can kind of work our way through

Now, one cane in. There was a notice
that came in yesterday, and | know that | had seen the
nane and then | found the situation. | don't think
there's any briefs on this from anybody that Dr.
Bal zer --

MR. COOK: No briefs, Your Honor.

THE COURT: | didn't think so.

MR. HATTEN: There are no briefs on Dr.
Bal zer. W're going to talk about Dr. Bal zer |ater
on, and they may or may not want to bring him but |
think that -- | think that our --

THE COURT: These always start out this
way. This one |ooks easy. No, it's not.

MR. HATTEN. But | think our evidence,
frankly, is pretty nuch going to take to the end of

that second week and | think the timng of his
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testinony is probably noot.

MR. BISHOP: |In the abundance of caution
we wanted to notify the Court of that. And, Bobby, you
remenber | called you as soon as | figured that out.

MR. HATTEN: Yes. | was confident the
case would still be going on on the 24th.

THE COURT: Because | was just kind of
| ooking and it | ooked |like his scheduling was kind of
messed up because of the second anended conpl ai nt?

MR, COOK: Yes, Your Honor. He had
originally been scheduled for the first trial.

THE COURT: GCkay. And there didn't seem
to be any question about the substance of his
testi nony, which, of course, may conme up later. But
at least for this notion what do you want to do with it?

MR. HATTEN. | think it's probably noot,
but | don't object to the timng of it because | --
based on the wtnesses that we intend to call, it
| ooked to me Iike we couldn't possibly finish before
Thur sday of the previous week. And even if we
finished on that Thursday, we could use that Friday
for instructions. But | assune they'll have w tnesses
on that Friday, unless he's going to be their only
w tness, which | don't know.

THE COURT: Are you bringing himin,
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because | understand the question is using his
deposition. Are you bringing himin person?

MR. BISHOP: No. W're bringing him
l'ive, Your Honor.

MR. HATTEN. | cancell ed the deposition
for reasons that will beconme obvious.

THE COURT: So he's comng live, so
don't need to worry about this?

MR. COCK: Your Honor, if | could,
think the point of the notion itself was because we
were aware of Dr. Bal zer having scheduling
difficulties if the trial was to conclude prior to
Novenber 23rd. It sounds like fromplaintiff's
counsel they intend to go |onger than that, and so
that may be noot. We filed this out of an abundance
of caution so that the both the Court and counsel was
aware of the scheduling difficulty in that and Dr.
Bal zer sinply couldn't be there before the 24th.

MR. HATTEN. The 21st is a Friday and
the 24th is a Monday, and so | can't see any --

THE COURT: That's Monday of
Thanksgi vi ng week?

MR. HATTEN. Yes, sir. | can't see a
scenari o where we're going to finish before Thursday

t he 20t h.
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THE COURT: Now, ny plan, since we've
junped into scheduling at this point, we have two --
we di scussed obviously the Veterans Day issue at that
point. And, frankly, we may end up just playing that
kind of by ear, | suppose. |If we get a jury on
Monday, then | assume that we probably would start
Wednesday because | don't intend to start out naking
the jury nmad at that point.

Now, sone of these people frankly may
not have that day off, you know, so we could start on
Tuesday if we get a jury on Monday, so | don't know.
| guess the upshot of what we do about Veterans Day is
kind of |looking at the jury and see who's there and
what's goi ng on.

| assune nost peopl e have not planned to
be out for a week for Veterans Day, so that's -- |
don't think that's a big issue. But obviously that
means we can keep the courtroom open and we have
deputies here and we do things on a holiday that would
not ordinarily be scheduled, so it inpacts a | ot of
people. | don't have any problemdoing it. Do you
want to plan on trying this case on Veterans Day?

MR. HATTEN: |I'mfine wth that, but I
didn't know whet her you could get staff in here that
day.

Adans Harris Reporting, Inc.
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THE COURT: Well, runor has it that |
can, but that poses sone issues, obviously.
Technically the clerks are not supposed to be in here
anyway during civil cases according to our circuit
court clerk, but I can have the building open, | can
have people here. But sone of that | think I m ght
kind of at just |look at the jury and where we are and
what's goi ng on and who's done what to whom and t hat
type of thing, rather that junp on right at the
begi nning of the trial.

Then we get to the end of the trial,
whi ch is probably going to be around Thanksgi vi ng.
Now, the governor has declared for the state -- well,
that's Christmas. It's still just a half day
Wednesday, | guess, Thursday and Fri day.

Now, we run into a problem obviously,
and | assunme this may pop up on your questionnaire, of
peopl e who may have plans to travel on the Sunday.
They may plan to be gone that whole week at that
poi nt, so we nmight be weeding themout, | suppose, in
the beginning. But clearly |I don't intend to do nuch
on that Wednesday unless it's |Iike an energency. |
think the last one is now being retried. Didn't that
one go on Thanksgi vi ng?

MR, HATTEN. | think it went right up to
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THE COURT: Right up to it and it came
back a hung jury?

MR. HARTY: Yes, Your Honor.

THE COURT: | wonder what i npact that
had, tonmorrow s Thanksgiving. So | would hope not to
do that. So | don't know, we may be trying this case
in Decenber. |I'mnot going to panic terribly. Judge
West has al ready agreed to be the settlenent judge for
Friday if you want to neet with him but | don't know
whet her you want to do that.

Al right. So Dr. Balzer is not a
notion we're going to be dealing with this norning, is
that what you're telling nme?

MR. HATTEN: Not at this tine.

MR, BI SHOP:  Yes.

THE COURT: | guess we'll put abeyance
on that at that point.

In terns of the next issue that did pop
up in scheduling, are we kind of naking some progress
on the questionnaire? Nancy's going to bring the |ist
down.

MR, HATTEN. Judge, we just got 13 nore
guestions handed to us this norning we'd never seen.

THE COURT: Okay.
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MR. HATTEN. And | don't know why we
can't just use the questionnaire we've got, and they
use these additional questionnaires -- they've got
sonme nore questions they want to ask. They can do it
on voir dire, which they're perfectly free to do.

| think these questions run the
guestionnaire up to 84 questions from 71, and | think
t hat we've done -- we've used the sane one now five
times, and | can't believe that 20 percent nore
guestions have to conme in, nost of which -- all of
whi ch could easily be covered in voir dire.

THE COURT: You're going to get -- if
you think you're not going to get voir dire just
because you have a questionnaire, the questionnaire --
at least the theory of the questionnaire, as | would
understand it, is to kind of be the hatchet as to weed
out, and also say if everybody hasn't introduced
everybody in their law firmand that type of thing,
get the big questions out |ike, you know, is this
going to be inconvenient for three weeks and try to
flush out the ones that are going to go like in nass.

And t hen, you know, we -- the |ast one
we did the jury in one day and | think the trial
they're doing now, what did it take, two or three days

to get a jury?
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MR. HATTEN. They got a jury in two days.

THE COURT: Two. So you still get the
I ndi vidual voir dire. W've done themusually in
groups of three that cone out, so you get the specific
voir dire questions anyway. And it's not as |limted
as you mght expect in nost state courts and nost
federal courts. In these cases we kind of let you
go. If it gets to be about 3:00 in the afternoon,
that's about enough.

But if you're worried about putting
specific questions on there, you're still going to get
it anyway. We're just |looking to get the big cut out
for the people that are obviously going to go and j ust
get them out fast.

MR. HATTEN: |If you add the subparts to
this, it's six questions nore because they've got siXx
guesti ons about how do you feel, do you feel strongly,
do you di sagree, undeci ded, agree, strongly agree,

t hat ki nd of touchy-feely question that --

THE COURT: Ckay.

MR. HATTEN. So | would ask that we keep
the questionnaire we've got. |If they want to ask that
on an individual voir dire, let themhave at it.

THE COURT: Ckay. Well, I'mgoing to

eat lunch today, so while I'meating lunch you-all can
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wor k on that.

Now, let's see. |'ve got -- what have
we got? One proposed schedul e and we've got yours,
hopefully, if I can find it. | was |looking for their
proposed schedule. It cane in with the notice of

pretrial conference and Dr. Bal zer's stuff.

MR. HATTEN. | have a copy if you want
t hat .

THE COURT: No, that's fine. |I'msure |
have it. |It's separate fromthe -- the others. On,
well, it will pop. |If do you have an extra copy of

yours, M. Cook?

MR, COOK: Unfortunately, Your Honor,
the only extra copy | have is one that has my witing
on it.

MR. HATTEN: Here's theirs.

THE COURT: In five mnutes it will cone
up and hit nme in the hand. The others | left in the
folder, but | took some things hone |ast night, so it
got stuck in a different one. Ch, here it is. | was
| ooking for a fax copy and it was an original.

Okay. Now, what we will do, | guess, |
have both the schedules and if any of you want to just
vol unt eer sone qui ck ones that have been resol ved that

| don't know about or anything |ike that.
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MR. BISHOP: | think, Your Honor, the
notion in limne to require disclosure of settlenents
has been resolved. | think that's agreed to.

MR. HARTY: Yeah, | think so.

THE COURT: That's apparently the --

MR. HARTY: Well, | guess a part of
t hat, because your notion actually had two different
points to it. You had one to disclose settlenents,
whi ch we have. The other part was about nonparty
entities on the jury verdict.

MR, COOK: Not on this particul ar
notion. That goes with the -- there's a separate
notion on this.

MR HARTY: That's fi ne.

THE COURT: It appears that's Nunmber 3
on each, Nunber 3 on each of you.

MR. BISHOP: It is, Your Honor.

THE COURT: So that will be resolved,
and | assunme that M. Harty is volunteering, as usual,
to prepare the final order regardl ess of disposition?

MR. HARTY: Sure, Your Honor, | wll be
happy to.

THE COURT: Congratul ati ons.

MR. HARTY: | think as you noted

earlier, the issue with Castl enan has been resol ved.
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MR. HATTEN. That's just w t hdrawn.

THE COURT: Wt hdrawn?

MR, COOK: Correct.

MR. HATTEN: Because he's testified over
and over in this Court.

MR BISHOP: It's w thdrawn because
you're not going to call him

MR. COOK: Wth respect to Number 2 on
both lists, Your Honor, notion to strike the
assunption of risk, that's noot. W don't intend to
rai se the assunption of the risk doctrine as a defense
in this case.

THE COURT: Al right. W'Ill mark that
as wit hdrawn,

MR COOK: | think as well, Number 1,
production of all power points, videotapes and ot her
denonstrative aids, | think we can agree to do that,
provided it applies to both parties.

And then our only potential issue with
that, Your Honor, is that Dr. Balzer will actually be
flying in on Septenber 23rd prior to Septenber 24th,
so if we were to call himon the 24th, we m ght need
to produce his denonstrative aids that evening of the
23rd by a strict 24 hours prior to his testinony.

THE COURT: Can he -- are they capable
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to be e-nmailed before? | assune he's not nmaking them
up on Friday.

MR. HATTEN. Well, Your Honor, there's a
| ot about Dr. Balzer. Let's just take that as a -- an
exception to this, because we're going to have a | ot
to talk about with Dr. Bal zer's exhibits and issues
t here.

THE COURT: For the nonent, agreed
except for Dr. Bal zer?

MR, COOK: Yes, Your Honor.

THE COURT: But | assune regardl ess he's
probably not using |like an overhead projector and
little see-through plastic things, is he?

MR COOK: | don't know the answer to
that, Your Honor. Dr. Balzer has been around for sone
time.

THE COURT: Yeah. | assune nost of his
stuff is capable of like e-mail or sone el ectronic
delivery. Frankly, if it's hard copy it can probably
be mai |l ed sooner because |I'm guessing he's given this
particul ar testinony before.

MR. HATTEN: No.

MR. COCK: | don't believe he has, Your
Honor. [It's never been an issue.

THE COURT: He hasn't? Oh, like | said,
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Bal zer cane up because | saw himtwo or three weeks
ago and then | saw this thing this norning. | didn't
see that in the stack at this point, so | was getting
suspi ci ous.

Al right. Anything else that is not
terribly controversial?

MR. HATTEN. Sone of these are easier
than others, and Nunber 5 is the next one up. The
predicate for their notion is that M. Mrton filed a
conpensation cl ai mJune 22nd, 1979 for asbestosis. He
didn't ever file a conpensation claimfor asbestosis.

The enpl oyer filed a notice that the
enpl oyer thought he had asbestosis, and when this was
shown to himat his deposition, he'd never seen it.

He didn't ever file a claimfor asbestosis, and so
there may have been sone positive chest x-ray at the
clinic that they sent an enpl oyer notice over to the
Departnent of Labor, which they're required to do, the
shi pyard's required to do.

But the testinmony of M. Mrton was that
he thought his | ast exposure was in the '79, '80 tine
franme. But there's no -- there's no evidence that's
going to cone into this case about hi m having
asbestosis because he -- he testified he'd never heard

of that diagnosis before.
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MR. BI SHOP:  Your Honor, | think the
i ssue remai ns of what's the rel evancy of evidence

after the date of his |ast exposure. His |ast

exposure, | think we all agree, is inthe '79 --
MR. HATTEN. It's '79, '80.
MR BISHOP: -- '80 tine frame, Your
Honor .

THE COURT: Well, evidence a big word.
This one is referring to shipyard activities.

MR, HATTEN Right.

MR BISHOP: And | think in their
response, Your Honor, they agreed on the issue of
exposure and state of the art, evidence after the date
of | ast exposure would be irrel evant.

MR. HATTEN: And we woul d use 1980.

t hi nk that was what he said. He said '79, '80, that's
the last tinme he think he was exposed.

THE COURT: G anted as to anything after
19807

MR. BISHOP: Well, granted as to
anything after 1980 that deals with state of the art
or exposure. There are other reasons where they may
try to use evidence after 1980. And our position
there, Your Honor, is they need to lay a proper

foundati on about why evidence after the date of | ast

Adans Harris Reporting, Inc.
Virginia Beach, Virginia




© 00 N oo O b~ W DN P

N N DN NN P P P PR PR R PR
g A W N P O © W N O O M W N P+ O

19

exposure is relevant to exposures that occurred prior
to that date.

THE COURT: Okay.

MR. BI SHOP: And |I'm not asking Your
Honor to rule on those specific things until we find
out what it is they want to offer.

MR. HATTEN: Well, state of the art is
the only issue that the 1980 date has any rel evance to
what soever.

THE COURT: Right.

MR. HATTEN. After 1980, for instance,

t hey began to have requirenents in their contracts
about asbestos abatenent, which had never existed
before that. And so part of our proof is going to be,
you know, they never put this in their contracts until
1981. Well, that's a date after 1980, but -- and they
have -- they had a procedure after -- in 1981 about
that, and could just as easily have been and shoul d
have been before that.

So the issue about state of the art is
really all we're tal king about. And so to the extent
that the issue relates solely to the state of the art,
| agree, but there are other issues that sonething
after 1980 will be relevant to causation, course of

conduct, all kinds of things.
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THE COURT: Does that sound about right?

MR. BI SHOP:  Your Honor, except to this
extent, that we don't necessarily agree with M.
Hatten's argunent about why a contract executed after
the date after his |ast exposure --

THE COURT: The question is
adm ssibility of evidence and what happens after it
comes in.

MR. HATTEN. Yeah. Relevance |'ve got
to show any tine, but | would ask that this ruling be
limted to state of the art.

THE COURT: Any objection?

MR. BI SHOP: That's fine, Your Honor.

THE COURT: Al right. State of the
art, and we'll change it to 1980.

Let me dip nmy toe in here and decide
this is a stupid question. The questions regarding
the hull exposures --

MR. HATTEN: About the what?

THE COURT: The hull exposures.

MR. HATTEN. The hul|l exposures not
bei ng vessel s?

THE COURT: |I'mnot sure |'"mgoing to
grant sunmary judgnent but --

MR. HATTEN. No, we agree they're not
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vessels. They -- the HOUSTON, work on the HOUSTON was
not a vessel, work on the GALVESTON was not a vessel,
we agreed to that. But that doesn't nean that
activities or information related to those ships is
not relevant to a |lot of other issues, but that's not
going to be the basis for the negligent exposure of

M. Morton.

But, for instance, on the HOUSTON, they
built it there, they knew exactly what was on the
HOUSTON, all the asbestos that was on it, and we have
what was on it. And then the HOUSTON cones in for
repairs, then it's going to be relevant to, you know,
what Exxon knew was on that ship because it was
covered with asbestos. And the sane for the GALVESTON
as to what custom and practice may have been on the
GALVESTON as that may relate to the credibility of
other testinony in the case.

But -- and that -- exposures on that
case, on those two ships are not the basis for the
causati on and negligence that we're putting together
on this case.

MR. HARTY: If | can just clarify that,
Your Honor. Exposures while the HOUSTON was under
construction and was still a hull, that doesn't

necessarily nmean if it cane back in later for a
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repair. And the conversion of the GALVESTON when it
was essentially in a quasi-construction node, we're
not cl ai mng exposure for those two.

But as M. Hatten said, any other
evi dence may be rel evant and, of course, that would be
a determination we'll nake at that tinme.

MR. COOK: Your Honor, if | may respond
to this.

THE COURT: Yes, sSir.

MR. COOK: | believe we're dealing kind
of collectively with respect to the --

THE COURT: On your list it |ooks Iike
13, 14, 15.

MR COOK: As well as 16, Your Honor. |
guess essentially the predicate for this, Your Honor --

MR HARTY: It's 13.

THE COURT: Yeah. Your nunbers are a
little bit different.

MR COOK: Well, notion for parti al
summary judgnment on the hull.

THE COURT: Yeah, on this one your two
nunbers are a little different. Yours for the
plaintiff it |ooks like are 16, 17, 18, 19?

MR, HARTY: Yes, Your Honor.

MR, COOK:  Yes.
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THE COURT: Okay.

MR. COCK: Your Honor, the point being
here that the plaintiffs sued Exxon and Sea R ver as
vessel defendants, and in order to potentially have
vessel liability under 33 U S.C. 905(b), you first
have to have a vessel in order for the defendants to
actually own and, therefore, potentially give rise to
liability in this case.

And that's why we filed the notions with
respect to these, where we feel that the plaintiff
shoul d have to prove as to the particular hulls,
structures or ships in which they're trying to claim
exposure, that they have to first prove that it was in
fact a vessel. That pertains to the hull 573 which
| at er becanme the HOUSTON, the hull that |ater becane
t he EXXON GALVESTON, as well as any other ship that
may not have been sufficient to satisfy the definition
of a vessel under 905(hb).

And when we | ook at whether or not
evi dence of those hulls is in fact adm ssible, Your
Honor, we don't think that it is because of the fact
that if we ook at the situation there, plaintiffs
have agreed they're not claimng liability and they're
not cl ai m ng danmages for that situation. But then

they want to try and bring in evidence of what
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occurred on ships where they could -- where they admt
that there could be no potential duty. And then
they're going to try and say, Well, here on these
ot her ships where there could be a potential duty,
they did the sanme thing on a hull, they would have
done the sane thing on a vessel.

So they're trying to introduce two
di sparate positions, Your Honor, and trying to kind of
muddl e the two. It's going to be speculative and it's
going to confuse the issues in front of the jury. And,
frankly, a curative instruction with respect to that
totell the jury, Well, this happened on a hull and
t herefore the defendants can't be liable for that, the
probative effect of that is going to be substantially
out wei ghed by any -- excuse ne, the probative effect

is substantially outweighed by the prejudicial effect,

Your Honor.

MR. HARTY: Your Honor, | guess first of
all by way of clarification, the only -- the only
structures -- 1'Il call themstructures -- that |'m

aware of that are really at issue here are hull 573,
which is the HOUSTON when it was under constructi on,
and then the GALVESTON conversion project, which was a
guasi - constructi on project.

If there are other vessels that they
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contend were not vessels, we listed -- in our response
to their notion that we show that is a vessel, we
listed all the other repair vessels, and | haven't
seen a response.

Now, if he's saying that sone of those
were not vessels and that we have to prove those, |
mean, is that enconpassed wi thin your notion?

MR COOK: | think there's a few
different prongs to it. First, Your Honor, there's
testimony fromone of the coworkers in the case that
he performed new construction on the ESSO NEW
ORLEANS. Now, M. Morton wasn't present on that ship
and so on that basis alone and the fact that it was a
structure, a hull during the tine that he perforned
that work, we think that evidence should be excl uded.

THE COURT: It wouldn't be relevant for
exposure. He wasn't there.

MR COOK: Well, right. M. Mrton
wasn't there. It wouldn't be relevant on course of
dealing either. M. Mrton didn't perform new
construction on that ship, but we think plaintiffs may
attenpt to introduce evidence of that structure as
wel |, Your Honor.

THE COURT: In ternms of the know edge

requi renent they had to do it?
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MR, COOK: Your Honor, I'mnot quite
sure where they're going to go with it. They say it's
adm ssi bl e on course of dealing, so they may try and
say, Well, they had an owner's representative and
here's what the owner's representative did on a hull,
and therefore he did that with respect to a vessel
when it canme in for repairs.

THE COURT: You're working into the
refinery argunent now.

MR COOK: Well, we're not.

THE COURT: Refineries are not vessels.

MR. HARTY: Let nme try to clarify a
little bit. W are not claimng under the 905(Db)
negl i gence cl ai m exposure on shi ps that were under
construction, okay. W don't necessarily agree with
all their argunents, but we're not claimng for those
shi ps while they were under construction. Now, the
NEW ORLEANS came back in quite a fewtinmes for repair,
and that's the only part of this that really requires
vessel status.

Now, they're going to bring an expert in
nanmed Dr. Cushing and he's going to talk about all the
custom and practice in the maritinme industry, and he
di d not distinguish between construction projects,

which is mainly what he did and mainly what he was
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I nvol ved in, and repair projects.

And so to the extent that custom and
practice in the maritinme industry becones relevant in
this case -- we don't think it's trenendously
rel evant, but to the extent that it does, then we
ought to be able to show, just |like he's going to talk
about his construction practices and his relationship
bet ween shi pyards and shi pbui |l ders and shi powners,
that custom and practice was happeni ng here, too.

And it's a specific practice with Exxon
interacting with the Newport News Shipyard, and the
fact of the matter is that even during the
construction projects, Exxon had a port engi neer
onboard the ships and he was trenmendously invol ved.
And, as a matter of fact, they have a mari ne design
and construction and repair division of Exxon, and
their sole job was to design ships, was to provide the
bl ueprints for the ships and to govern and -- and be
i nvolved in all aspects of ship construction.

Now, the only thing we're saying is
we're not going to try to clai mexposure on those
hulls. But to the extent that other evidence about
I nteractions and custom and practice and
sophi stication of the defendant and things of that

nature, or even the types of products that may have
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been on this hull, installed on this hull that |ater
was repaired by M. Mrton, we think that is very
rel evant.

THE COURT: Anything el se?

MR, COOK: Your Honor, | would just go
back to what | said and | don't want to have to repeat
nyself again. | think it's just a prelimnary matter
that the plaintiffs have to prove that it is in fact a
vessel in order to give rise to vessel owner liability.

THE COURT: | don't there's any question
about that. Now, there's only one notion for sunmary
j udgnment, the ESSO HOUSTON 573; is that correct?

MR. COOK: That's correct, Your Honor.
Since we couldn't use deposition testinony, that's the
only one we could file based on the pleadings.

THE COURT: The general assenbly is not
I n session, so | think you can get that fixed between
now and t hen.

MR COOK: I'Il try to

THE COURT: The notion for sunmary
j udgnent is deni ed.

The notions in |limne, and these woul d
be referring to the defendants' |ist as 13, 14, 15,

16, and on the plaintiff's [ist it |ooks like 16, 17,
18 and 19?
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MR HATTEN:. Yes, 109.

THE COURT: Ckay. | think everybody
agrees that the liability cannot be based upon
exposure involving sonething that's not a vessel.

MR. HATTEN. Correct.

THE COURT: So the testinony will only
be allowed to a rel evant issue other than exposure,
whi ch the defendants are free to continue to object to
as we nove along in the trial.

MR, COOK: Yes, Your Honor.

THE COURT: So we'll kind of have to see
what it is at that point. So those would be those
one, two, three, four notions.

Do we want to defer the include nonparty
entities on the verdict form because that's kind of a
verdi ct form question, or should we answer that now
based on what they attenpt to prove in their case?

MR. HATTEN:. Nonparty entities?

THE COURT: Yeah.

MR. HATTEN. Nonparty entities is well
settl ed by Your Honor.

THE COURT: I'll say no now. Just
| nadvertently | guess | was |ooking for sone way to
kind of do that |ater.

MR. HATTEN. That has been settl ed by
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Your Honor in the Oney case. That case went to the
Suprene Court. They refused to take that issue. It
went to the Suprene Court of the United States. They
refused to take that issue. |Issues that -- this is an
I ssue that's been well argued under the MDernott case
and ot hers.

THE COURT: | saw M. Souter. You
probably don't know who he is, do you?

MR. HATTEN. \Who?

THE COURT: WIliam Souter. He's a
clerk of the Suprene Court.

MR. HATTEN: No, | don't know M. Souter.

THE COURT: He's a retired Air Force
col onel JAG

MR. HATTEN. Your Honor, at this point
in time, unless it's sone conpelling reason why you
shoul d reverse your prior rulings which have been
adopted by the other judges in this circuit as well,
and now no wits and no errors have been granted by
two superior courts, | think that issue is well done.

MR. COOK: Your Honor, our position on
that, and I'Il be brief, it really |ooks at the
underlying rationale of MDernott.

THE COURT: Arch Wallace wanted to put

unknown forns of asbestosis, was it?
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MR, HARTY: Yes, Your Honor. [t was
pi pe coveri ng.

THE COURT: Collection was going to be
difficult.

MR. COOK:  Well, Your Honor, we wll
| ook to identify the specific entities we want to put
on the verdict form and it's really the entities that
were naned in this suit and then subsequently
nonsui ted by the plaintiff, as well as the United
States Navy. And first I'lIl note at the outset that
the United States Navy does not have imunity for
vessel owner liability. The reason why we made t hat
such a focus of our notion is that plaintiffs had
repeatedly represented that Navy was i nmmune, and
that's not the case.

So really we can kind of deal with the
anal ysi s about the Navy and the nonsuited entities
together. And the issue is when we | ook at MDernott,
McDernott said that the rationale was that the
plaintiff's potential recovery at trial is |imted by
the plaintiff's own choices and not by outside
forces. It's in that instance that the defendants --
essentially the situation, Your Honor, is when the
plaintiff's own recovery is |imted by outside forces,

then the plaintiff is allowed to recover fromthe
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defendants remaining at trial.

If the plaintiff elects not to proceed
against a party or if the plaintiff elects to
voluntarily dism ss a party, then that entity shoul d
be included on the verdict form And, Your Honor, |'d
poi nt you specifically to -- and we cited this in our
brief and | don't believe that other defendants have
cited this to the Court before, but Sigler versus
Grace O fshore Conpany, which is a Louisiana Court of
Appeal s deci sion, 663 SO 2d 212.

And the Court there stated, For purposes
of the allocation of fault under MDernott, we
di scerned no distinction between settlenent and a
voluntary dismssal. Both are agreenents entered into
by the plaintiff which serve to limt his recovery as
opposed to the outside forces such as insolvency or
statutory imunity discussed in MDernott.

And so McDernott stands for the
proposition when the plaintiff is unable to recover
due to a situation such as insolvency, then the
plaintiff can recover fromthe defendants remai ning at
trial. But if the plaintiff limts their own recovery
such as in a settlenent, then the plaintiff forgoes
recovery fromthat particular entity.

And there's al so, Your Honor -- if |
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could refer the Court to one other case that we cited
in our brief, and that's Cal houn versus Yamaha Mot or
Corporation, 350 F.3d, which is the Third Crcuit,
2003, Your Honor. And there the Court noted that the
conparative negligence rule announced in MDernott

| i kely applies to nonparties who are voluntarily

di sm ssed by the plaintiffs.

And that's what we're | ooking to do
here, Your Honor. We're not |ooking to put any
unnaned or unidentified entities on the verdict form
We're looking to identify specific nonsuited parties
and the United States Navy because the United States
Navy does not have inmmunity. The plaintiff has
el ected not to pursue them

And in particular wwth the nonsuited
parties, Your Honor, | would use John Crane as an
exanple, as we did in our brief, where the plaintiffs
have recovered several nulti-mllion dollar verdicts
agai nst John Crane in asbestos litigation in the |ast
few years. |If they voluntarily elect to nonsuit John
Crane and forgo the expense of proceeding to trial
agai nst John Crane, then that effectively operates as
a zero sumsettlenent, Your Honor, and in that
situation the plaintiff has limted their own

recovery. |It's nothing that the defendants have done,
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and, therefore, the defendants should be allowed to
put those nonsuited entities on the verdict formfor
any entity which the plaintiff elected not to sue.

MR. HARTY: Your Honor, first of all,
with Sigler and Cal houn, many defendants have rai sed
those cases in the past. As a matter of fact, both of
t hose cases were in John Crane's petition for a wit
of certiorari to the United States Suprenme Court.

They argued all of those sane argunents to the United
States Suprene Court, they argued all those sane
argunents to the Virginia Suprenme Court and they
argued all those sane argunents to this court in the
Oney case.

The fact of the matter remains that in
each of those cases the defendants are trying to bl ow
the McDernott hol di ng way out of proportion of what
McDernmott was about. MDernott was a very -- was a
fairly narrow case. They said over and over and over
again, This applies when there has been a settl enent.
This is to determne what the maritinme setoff regine
woul d be, not to determ ne whether nonparties can cone
into a verdict form

And, ultimately, their rationale that
they're trying to stretch when stretched to its

| ogi cal extrenme would nean that, you know, a plaintiff
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el ects who to nane in the first place. But under
their rationale as they stretch MDernott, they could
bring anybody in the entire country and put themon a
verdict formand try to prove a case -- an enpty chair
case agai nst them because the plaintiff elected not to
sue themin the first instance. And so it really is a
stretching way beyond the facts and the question
presented and the rationale of MDernott.

McDernott, the place where they -- the
single sentence that all of these defendants rely on
says, In such cases the plaintiff's recovery agai nst
the settling defendant has been limted not by outside
forces, but by its own agreenent to settle. It was a
setoff case. It only functions in the context of a
settl enent when there has been setoff.

And as | pointed out in our brief, if
McDernott had gone the other way and deci ded i nstead
of a proportionate fault approach, we'll do a pro
tanto approach like Virginia does, this would never
have been an issue because it woul d have been
conpletely ludicrous to say after the fact, Judge, |
know t hey never sued the party or | know they never
settled with this party, but we want a
dol l ar-for-dollar setoff of the nonsettlement. So

it's just a ludicrous expansion.
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MR. HATTEN: Your Honor, could I?

THE COURT: Sure.

MR. HATTEN: The sinple answer is this:
If they wanted to sue the United States Navy,
cross-claimthe United States Navy, they could sue
themjust as easily as we could. |If they wanted to
sue these people who were nonsuited, they could have
sued them just as easily as we could. That's the
exception that the case law allows. [|If they want them
in here, they can bring themin here.

It's joint and several liability, and by
definition that neans you sue who you want to sue and
they're liable for the whole thing, unless that person
goes and gets sonebody el se that they can hold
responsi bl e and that they can prove a case against.

MR. COCK: Your Honor, if | could just
make two brief points.

THE COURT: Yes, sSir.

MR. COOK: First, we can't cross-claim
agai nst the Navy because we have to file a separate
action against themdue to the operation of federal
| aw t o proceed against themin a 905(b) action, so
that's not an avenue that would be open to us in this
case.

In addition, M. Harty nade the point
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that this essentially opens up the universe to go
ahead and put anyone on the verdict form That's
sinply not the case. W would still bear the burden
of proving liability as to these nonsuited parties and
the United States Navy in order to place themon the
verdict form If we did not bear that burden in the
case, Your Honor, then those parties would not go on
the verdict formpursuant to nmaritine | aw.

THE COURT: | was going to deny the

notion. | just wanted to see M. Hatten junp up again.

The notion to include nonparty entities
on the verdict formis denied. Since you said the
words joint and several liability, M. Harty, you want
to junp into the application of joint and several
liability?

MR. HARTY: |It's really, Your Honor,
essentially the mrror inmge notion.

THE COURT: Hence the reason | did it.

MR. HARTY: Right. And | think all of
our argunents there apply. And the only thing I would
respond to is with regard to the Navy, | did cite this
Court to the code section where the Navy agrees to be
anenable to lawsuit. It's not only 905(b) actions,
it's ship-related actions in general. And they agreed

not only to be anenable to suit in the first instance,
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but also to interpleader by the defendant. So they
coul d have interpleaded them they didn't, and it was
their choice as nmuch as anybody el se's.

THE COURT: That's still on his notion
for limne in joint and several liability.

MR. COOK: Qur argunents are the sane in
response to that one, Your Honor, so | won't bel abor
the Court by repeating them

THE COURT: Al right. That's Nunber 7
for the defendants, the one we just finished, Nunber
10 of the -- excuse ne. Yeah, Nunber 10 on the
plaintiff's. That will be granted.

I"mjust [ ooking at them Nunmber 9 on
the plaintiff's is the snoking issue. That's Nunber 6
on the defendants' |ist.

MR. HATTEN. Yes, sir. |In every case
t he def ense nakes the sane argunent. This is -- this
is an i ssue where the prejudice obviously outweighs
the relevance. The plaintiff doesn't have any
intention of putting into evidence the |life expectancy
tabl e, but the issue of nesothelioma brings into play
an eighteen nonth |ife expectancy. That's about what
M. Mrton lived. And there's not any evidence, nor
has there been one shred of evidence that snoking

woul d have shortened his |ife expectancy. They've not
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di scl osed any opi nion about that. He quit 23, 23
years before he ever got the nesotheliona.

And so for the reasons that this has
been granted in every case and approved by the Suprene
Court of Virginia in the Watson case, this is a red
herring that | would ask that the Court not permt to
be part of this case. Thank you.

THE COURT: Gentl enmen?

MR. BISHOP: Briefly, Your Honor, we
don't seek to introduce evidence of snoking generally,
Your Honor. W understand the Court's ruling on
that. However, as the Court has done in prior cases,
to the extent life expectancy is an issue in the case,
t he defendants have been all owed, sonetines outside
the presence of the jury, to ask plaintiff's expert
whet her the snoke -- whether the snoking history woul d
have affected his |ife expectancy. He snoked two
packs a day for 33 years. If we lay a sufficient
foundation that it affects |life expectancy, then it
may well be rel evant.

THE COURT: | think the question is life
expect ancy post diagnosis of nesothelioma. Not that
"' man expert, but it appears to be 12, 18 nonths.
Three years is a mracle. |'mnot sure that snoking

has ever vindicated -- |'mtal king about life
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expectancy in general. But once you're diagnosed with
nmesot hel i oma, | assune you coul d probably snoke |ike a
furnace. Wat difference does it make?

MR. HATTEN: That's right. And any
testi nony about snoking and the |ife expectancy is
going to be pure speculation. There's no nedical
evi dence about it whatsoever that's been presented in
this case by either ny doctors or their doctors. It's
a wi sh and a prayer.

THE COURT: Let's put it this way: He
st opped snoki ng about 25 years ago?

MR. BI SHOP: Yes, Your Honor.

THE COURT: | suppose in the appropriate
case, and | don't know, if you had sonebody that was
snoki ng three packs a day up to the tinme he was
sitting in the doctor's office and they say, You' ve
got nesot helioma, then, you know, it m ght be
relevant. | don't know. But the likelihood is that
the snmoking mght kill you before the nesothelionma if
you' re doing that.

The notion in limne to exclude the
snoking i s granted.

"' mjust picking and choosing as | go
al ong. The defendants' notion to prohibit

I nfl ammatory comrents by plaintiff's counsel, which
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woul d effectively nmean M. Hatten can't participate in
the case. G anted.

MR. COOK: That's not quite what we're
going for, but that's a good point.

THE COURT: \What el se you got left to
say at that point? GCkay. |'Il grant the EXXON VALDEZ
part right now. | don't know that there's any need
for those two words to appear.

Now, | don't know what you are going to
do on voir dire. Do you plan on kind of going into
t hat anywhere, any of the EXXON VALDEZ?

MR BISHOP: | need to further think
about that, Your Honor.

THE COURT: Yeah. | nean, | don't see
howit's relevant at all to Hatten getting up and
j unpi ng up and down about the EXXON VALDEZ, but | can
see where you-all may want to ask that question
sonewhere on voir dire. | don't know that it's
terribly rel evant.

MR. HATTEN. |If they bring it up --

THE COURT: Well, yeah, if they bring it
up. And | don't think there's any real allegation
that Exxon is part of the asbestos industry, however,
| don't know how I can keep himfrom stop saying those

two words together. [It's going to cone out sonewhere.
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MR. HATTEN. |1'mgoing to say they're as
sophi sticated as the asbestos industry, that nuch |
w Il say because | can prove that. But |'mnot going
to say they are the asbestos industry.

THE COURT: Well, they'|ll probably say
they' re much nore sophisticated than the asbestos
I ndustry.

MR HATTEN: That's correct.

THE COURT: What's good for the United
States is good for Exxon.

MR. HATTEN. But |I'mnot going to say
they're the asbestos industry. Cbviously, they' re not
t he asbestos industry, but | think their know edge
bei ng as sophisticated as the asbestos industry is
certainly rel evant.

THE COURT: |'d have to pull the notion
back out, but | renenber the VALDEZ, the asbestos
i ndustry, asbestos victins, you know. | nmean, when
you get into the end of this case with argunent,
there's going to be stuff said at that point.

Anyt hing el se other than the EXXON
VALDEZ?

MR. BI SHOP: No, Your Honor. In the
| mproper or prejudicial conparisons, plaintiffs in

their response indicated they don't foresee conparing

Adans Harris Reporting, Inc.
Virginia Beach, Virginia




© 00 N oo O b~ W DN P

N N DN NN P P P PR PR R PR
g A W N P O © W N O O M W N P+ O

43

t he defendants' conduct to cigarettes, Ford Pintos,
Firestone tires, EXXON VALDEZ.
MR. HATTEN. No, it's nmuch worse than

that. |[|'ve got better exanples.
THE COURT: Anyway, |'Il certainly
restrict any conments on the EXXON VALDEZ. | don't

think that's relevant, unless the defendants go into
it, and | would never have known any of you to be too
shy about objecting to things.

MR BISHOP: That's fine, Your Honor.
Thank you.

THE COURT: Lisa O Donnell had an
apportionnent nedical nalpractice case in here a
coupl e of weeks ago and had a defendants' verdict.
And | was chatting with her about trying cases with
Shuttl eworth, and her big conment was when he stood up
she just said, Don't do anything to ms-try this case
when he started to argue. So | assunme M. Harty w |
be whi spering that to M. Hatten.

MR. METCALF: Agai n.

THE COURT: GCkay. Wo had his hand on
your coat as you're standing up.

Def endants' notion to preclude |ate
filed notions by the plaintiff. | don't remenber

exactly what the order was in Oney, but I'Il be gl ad
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todoit in the same way. And, of course --

MR. HATTEN:. |If there's a |l engthy notion
-- | think the Court said if it's a |lengthy notion, |
don't want |engthy notions before trial.

THE COURT: We'll just followthe
rules. |If you' ve got sonmething that's huge, you run
the risk of not having it heard, particularly if it's
sonet hi ng that obviously coul d have been brought up
prior to the norning of trial.

MR. HATTEN: Yes, sir, and I will -- |
nmean, today |'mgoing to bring up an issue related --
the notions that we have brought up before, before
trial that the defendants didn't |ike --

THE COURT: All the notions.

MR. HATTEN. Well, | know they didn't
i ke them

-- was to hold the defendants to the
four corners of the disclosure statenent.

THE COURT:  Yes.

MR. HATTEN: And we have a notion, for
I nstance, in this trial, | can nake it today, | can
make it at trial, but to hold the four corners of M.
Bal zer's testinony to his disclosure statenent because
every sentence in it says, | may testify about whether

it was night or day. And then obviously the
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inmplication is, | may not testify about it. And so
everything he says in his disclosure statenent is, |
may testify about this subject, | may testify about
t hat subj ect.

| don't think that's a proper disclosure
for anybody. | don't think it would take nore than
five mnutes to tell you about that and I'Il do it
today, but that's the kind of notion that we filed
repeatedly in the Jones case that initiated this
process where | said to the Court, This disclosure
does not disclose opinions and facts as required by
the rule, and so |l -- | nove to strike the
di sclosure. And I"'mgoing to nove to strike the
di scl osure of M. Bal zer on that very ground, anong
ot hers, and so that was one of the reasons | was
bringi ng that up.

We can put that at the end of today, you
can take that under advisenent, we can get to it
anot her another time. But that's the type of notion
t hroughout their disclosures if they' re saying, He may
testify about this subject matter, and there are no
opinions and no facts, that |I'mgoing to nmake that
not i on.

And if that's a five-m nute notion -- if

you consider that a five-mnute notion, |I'll wait

Adans Harris Reporting, Inc.
Virginia Beach, Virginia




© 00 N oo O b~ W DN P

N N DN NN P P P PR PR R PR
g A W N P O © W N O O M W N P+ O

46

until the time of trial. |If that's sonmething you want
to take up in this pretrial conference, |I'Il be happy
to do it today.

THE COURT: Are there nore objections
ot her than just Dr. Bal zer?

MR. HATTEN: To other --

THE COURT: Yeah. | don't know who el se
is coming in here testifying.

MR. HATTEN. That's a standi ng objection
that | have to the disclosures of the defense, of
their experts.

THE COURT: As | recall last tine, there
were a couple that were even easier to do in advance
because you had taken the deposition and you'd asked,

This is what's in your disclosure that says you're A,

B, C expert and the expert said, No, |I'mnot.
MR. HATTEN: Right. 1In this case with
M. Bal zer, for exanple, | didn't take it for a nunber

of reasons. First, the disclosure used "may" about
subject matters | had no information. Secondly, they
| isted a hundred docunents out of the Newport News

Shi pyard that relate to the negligence of the

shi pyard. And, thirdly, they had a 65 page sumary of
t hose docunents -- of those depositions that they had

given M. Balzer. He's going to nake his opinions on
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the basis of not only depositions that are
i nadm ssi bl e, but sunmaries of depositions that have
been prepared by | awers.

So because | consi der everythi ng about
his testinony to be inadm ssible, | didn't take his
deposition to give himan opportunity to cure a
problemthat | thought was incurable.

THE COURT: All right. Well, we
obvi ously know Dr. Bal zer is com ng up sooner rather
than |ater, so we'll see where we are this afternoon.
What we may do is pick a day next week and cone back
and chat about Dr. Balzer. |If we know about hi m now,
|"d rather do himsooner rather than |ater at that
poi nt .

There are certainly things that pop up
Wi th experts that are going to occur during the trial,
but if you already know about it now, let's do it now
SO you don't at least hold the jury up while we're
hangi ng ar ound.

MR. HATTEN: Yes, sir.

THE COURT: Let's see. How about the
notion in limne to strike the punitive danages and/ or
precl ude evi dence of the argunent about the financi al
condi ti ons?

MR. HATTEN. Your Honor, historically
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t hat has been resolved by the Court saying, W' re not
going to nention punitive danages during the opening.
And at the end of the plaintiff's case, if the
plaintiff has survived the notion to strike on the
puni tive danmages aspects of it, the Court wll at that
time permt evidence about the financial condition of
the conpany. | think that preserves the right of both
parties w thout subjecting either to the potenti al

prej udi ce al ong the way.

THE COURT: Any objection to that?

MR. COOK: Your Honor, | agree to that
pr ocedur e.

THE COURT: kay. The -- as it was
menti oned, we did instruct on punitive damages in
Oney. And although I don't know that it was the exact
| egal basis for it, but I can tell you the exact
nmoment in the trial when | decided that was probably
going to happen. It was when the corporate
representati ve was asked, What did you do with all the
asbestos you quit using? And he said, W sold it to
third world countri es.

So there was going to be sonme nore | egal
| ssues, but at that nonent | was kind of |ike, Yeah,
there's probably going to be sone punitive damages,

but the jury didn't award it, so | don't know  That
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was one of those nice nonents in a trial. W're not
going to | ose any noney on it. W sold it to third
worl d countries.

Let's see. Working ny way down here,
|l et's do the defendants' notion for summary judgnent.
It's all based on the interrogatories, | believe.

MR, COCK: Yes, Your Honor.

THE COURT: All right.

MR. HARTY: |Is that the duty to intervene?

THE COURT: VYeah, it's 31 on theirs --
on yours and 30 on theirs. See, if |I keep noving

around then you can't get ready for the next one.

MR. HATTEN: |I'mtrying to follow you.

MR COOK: | can't even find which one
" m goi ng to.

THE COURT: | told you the list is not
necessarily how we go through. | just wanted to know

how many you had. The last one | did of these they

settled on Friday with Jonathan Sm th- George, and he

still had |i ke 15 defendants in the case. W had
papers all across the room | was trying to figure
out whose noti on was whose. | al nbst said no when

they called in and said, W settled.
It's Iike |aw school. You never know

who's going to get called on. Go ahead.
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MR, COOK: Al right. Your Honor, with
respect to the notion for summary judgnent on the duty
to intervene, it's really based on the Scindia duty.
And under Scindia the plaintiff has to prove actual
knowl edge of an obviously inprovident failure on the
part of the plaintiff's enployer to protect himfrom
hazar ds.

And we sent an interrogatory in this
case specifically geared to that, which | believe --
has the Court seen that interrogatory?

THE COURT: Onh, yeah.

MR. COOK: Many tinmes?

THE COURT: Well, let's put it this
way: |'ve read everything. Don't give ne a test on
it. Miltiple choice | mght be able to pass.

MR. COCOK: The point here, Your Honor,
bei ng we asked the question, Do you contend that
plaintiff's enployer failed to protect -- failed to
take or initiate adequate safety precautions or
procedures to protect plaintiff against airborne
asbestos fibers, and then we had a nunber of subparts
to that.

And the plaintiff came back and said
they had identified no docunents or w tnesses

responsive to that interrogatory, no infornmation that
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the plaintiff's enployer -- M. Mrton's enployer, the

shi pyard, had failed to take adequate safety

precautions to protect himfrom exposure to asbestos.
And under Scindia, Your Honor, the

shi powner has a right to rely on the enployer in the

first instance, and that's why we sent that

interrogatory. Plaintiff's have failed to identify

any failure. As such, there can be no obviously

| nprovi dent failure under Scindia, and, therefore,

there can be no potential duty to intervene.

And on this point, Your Honor, | think

anot her case mght set it forth as well, and I'm
referring to G eenwood versus -- and |'l| probably
m spronounce the name -- Societe Francaise De. It's

111 F.3d 1239. It's the Fifth Crcuit Court of
Appeal s, 1997. And in that case, Your Honor, the
Court referred to the Scindia duty and went through
and said, Therefore, it mght well be reasonable for
the owner to rely on the stevedore's judgnent that the
condi tion, though dangerous, was safe enough. The
gquestion then is, when should it becone obvious to a
shi powner that a stevedore's judgnent based on its
speci al i zed know edge i s obviously inprovident or
dangerous. It seens to us that consistent with

Scindia's basic thrust, in order for the expert
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stevedore's judgnent to appear obviously inprovident,
t hat expert stevedore nust use an object with the
defective condition that is so hazardous that anyone
can tell that it's continued use creates an
unreasonabl e risk of harm even when the stevedore's
expertise is taken into account.

The pinpoint cite for that, Your Honor,
is 1249. The point here being that all the cases that
have | ooked at Scindia consistently refer to the fact
that the shipowner has the right to rely on the
enployer in the first instance. And that's because
the enployer is in the best place to protect its
enpl oyees. It's not sonething where all of a sudden
t he Suprene Court said, Well, now, the vessel owner
sonehow has this broad enconpassing duty to protect
everyone that cones on its vessel fromany harm
That's not the case.

The shipyard gave instructions to its
enpl oyees. It established safety procedures. It went
inand it told its enployees what to do. And if
there's no failure on the part of the enployer, Your
Honor, then as a necessary |ogical step, there can be
no actual know edge on the part of the vessel owner
that there was a failure on the part of the enployer

and, therefore, there could be no duty to intervene
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under Sci ndi a.

MR. HARTY: Your Honor, there's a very
big difference here between the turnover duty and
what's expected on the turnover duty and the duty to
I ntervene and what's expected on the duty to
intervene. In Scindia what the Court was saying is,
We're going to look at different circunstances because
the overall duty of care is a -- is a reasonable care
under the circunstances. W're going to |l ook at three
possi bl e circunstances that often cone up in
stevedoring operations or in maybe ship-repairing
operations as well, and we're going to try to parse
out these circunstances.

First of all, the Court said, First of
all, if the ship maintains active control or actively
participates in the operations, whether they're a
cargo-| oadi ng operation or ship-repair operation, if
the ship actively participates or never actually turns
over or if it regains control, even not exclusive
control, but even partial control of the ship or its
conpartnents, then the shipowner has a duty not only
to see obvious things and protect shipowners or
shi pyard workers, but also it has a duty to inspect,
to discover, and that duty is a continuing duty under

the active control duty.
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And then the Court said, Ckay, let's
| ook at the other option, the option where the
shi powner turns the ship entirely over to the
stevedore on the portions of the ship that the
stevedore is working in, turning it over to the
stevedore. And the term nology that Scindia and the
followng circuit court cases have always used is that
t he shi powner turned exclusive control of that part of
the ship or that equi pnment to the stevedore.

And so when that happened, what Scindi a
says is, We're not going to say that the shipowner has
a continuing duty to inspect and di scover hazards.

The shi powner has said, Here, Stevedore, we did a
preoperation inspection, we did a wal k-through and we
| ooked at things and |I've told you what | think m ght
be the hazards as a part of the turnover duty, which
Is not at issue here, and now I'mturning it over to
you. Go do what you do best. M hands are off of it,
|"mout of it, you know what you're doing, you go do
it. And all Scindia was saying is in that

ci rcunstance, Shi powner, you don't have to go in there
and have a continuing duty to inspect and to di scover
hazards that m ght be arising during the course of the
st evedore operati on.

But the Suprene Court said, W're not
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going to go to the -- to the far extent of what the
shi powner wanted in Scindia of saying, You are never
under a duty to protect. And so what the Suprene
Court said is, Look, if you are in the area and if you
see a hazard that is obviously inprovident to you,

Shi powner, then -- and that's the first prong, and
then it becones reasonably apparent to you that the
shi pyard or the stevedore is going to take no action
to resolve that problem then you do have a duty to

i ntervene because that's an obvious issue.

And in Davis, a federal court case out
of the Third Gircuit, and that is an obvious -- an
active control case and | understand that, but they
said these issues of what is obvious are normally
| ssues for the jury. [It's normally going to be a
decision for the jury to determ ne whether that was an
obvi ous issue or not.

So, first of all, this is a notion for
summary judgnent and there is a huge conflict in the
evi dence over whet her Exxon who knew, admits they knew
in their answers and admts they knew in their answers
to interrogatories about the problens with asbestos as
early as 1937, three decades before any of this
happened with M. Mrton, whether Exxon is a very

experi enced and very sophisticated conpany, seeing
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peopl e work unprotected with asbestos on their ships,
t hat woul d have been an obvi ous danger.

W believe the evidence shows that. And
the fact of the matter is that all of our answers to
Interrogatories, up until this one that they want to
say "got you" on, said, W never used controls. All
the witnesses in this case said, W didn't even know
we were supposed to use controls until the late
1970s. Nobody ever used controls. Their own
corporate representative, M. Tonpkins said, | was
there between '65 and ' 68, Newport News Shipyard, on
t he BOSTON. Nobody was using controls. And so they
had -- they had extensive controls in their own
refineries and we're going to get to that issue, |I'm
sure, in a nonent.

THE COURT: It's sonewhat unavoi dabl e.

MR. HARTY: They had very sophisticated
controls in their refineries. Their director of
safety, M. Hamond, Dr. Hamond, said in 1994 that
all of those procedures fromtheir refineries applied
to their maritine divisions as well. He says he
travel ed --

THE COURT: Did you wite that letter,
by the way?

MR. HARTY: He did wite that letter.
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THE COURT: No, did you wite it.

MR. HARTY: No, he wote it. It's a
nice letter, I'll admt.

MR. HATTEN: Couldn't have witten it
any better.

THE COURT: I|I'msure it will conme up.

MR. HARTY: But, anyway, the question
here is based on Exxon's know edge. Was the
uncontrol led work with asbestos that they were
observing on their ships obviously inprovident to
Exxon, nunber one.

And t hen, nunber two, we're tal king not
about a single instance, and that's what happens with
a lot of these cases. You' ve got a single trip and
fall on a ship, a single instance, nonent in tine,
never continuing activity or practice. But in this
case you've got shipyard workers who are working on
Exxon vessel s throughout the 1950s, throughout the
1960s, throughout the 1970s never using controls.

Somewher e al ong that process Exxon had a
duty to intervene. |If they had intervened in the
1950s when it was prudent, two decades after they had
already instituted controls in their own plants, then
M. Morton may never have been exposed. |f they had

I ntervened in the 1960s, they would have reduced his
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exposures and the corresponding risk. But the point
of the matter is that the duty to intervene is not
foreclosed by a single interrogatory answer.

Now, going to that interrogatory answer,
our understanding of that interrogatory was, do we
have witnesses or exhibits that go to Newport News
Shi pbui I di ng' s cor porate knowl edge and negli gence.

And we told themin our answer to that interrogatory
that -- and 1'Il find that for you. | think |I quoted
it at length. W said, Wthout waiving this
objection, we listed a nunber of objections, |
understand that ny attorneys have not nanmed Newport
News Shi pbuil di ng and Drydock Conpany and its
predecessors and successors in ny case because these
entities are statutorily inmune to suit under the
Longshore Harbor Wrker's Conpensation Act and the
Virginia Wrkers' Conpensation Act as the decedent's
enpl oyer. Because of this, ny attorneys have not
specifically investigated the matters requested in
this interrogatory and are not appropriately appraised
of which particular entity or entities owned the

shi pyard during the tinme frane of the decedent's
exposure. M attorneys, however, do not contend -- do
not contend that |arge corporations such as the

shi pyard, Exxon and Sea River and their predecessors
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and successors could not have discovered the hazards
of asbestos prior to 1960. Rather, | understand that
ny attorneys believe that any entity of this size
woul d have known of and woul d have protected agai nst
t hese hazards. M/ attorneys, however, are not advised
as to these entities' actual procedures in this case
or whether they could have inplenented such
procedures, if any, aboard the defendants' vessels
wi t hout the defendants' perm ssion.

And then finally, My attorneys advise
t hey have designated no w tnesses and no docunent for
this case relating to the particular matters requested
by this interrogatory because this information is
irrelevant to this case and is inadm ssible as a
matter of law. And the reason why it's irrel evant and
i nadm ssible, | can't get that word out today, is for
the reasons that we stated in our notion to strike
their intervening negligence defense and their
sophi sticated user argunents, and that is that it's at
nost concurrent negligence.

But that does not go to the duty to
i ntervene. The duty to intervene does not necessarily
take into account the shipyard' s corporate know edge
goi ng back to whenever it was or the shipyard' s fornal

practices going back to whenever it was, because the
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fact of the matter is that the shipyard may well have
had know edge goi ng back to 1900. Wo knows? | don't
know. And they may have instituted controls of
practices that were very sophisticated going back to
1900. Again, | don't know But if the workers on the
ship were ignoring those and it was obviously

| nprovident to the shipowner and it was apparent to

t he shi powner that the shipyard was doing nothing to
correct that danger, then they had the duty to

i nt ervene.

So the focus on the duty to intervene is
what were the workers on the ship doing, not what was
t he corporate know edge goi ng back years and years for
the shipyard as a corporate entity. And that's how we
understood this interrogatory. All the other
interrogatories dealt with the ship worker's know edge
and the shipyard worker's knowl edge. W said, They
had no know edge and they used no controls.

MR. HATTEN. And, Judge, could | just
make one -- the evidence to this point is that every
single witness in the case has testified that there
were no controls, there were no safety procedures
bei ng observed while M. Mrton was onboard the ships.

THE COURT: Kind of solves the custom

and usage question, doesn't it, because the answer is

Adans Harris Reporting, Inc.
Virginia Beach, Virginia




© 00 N oo O b~ W DN P

N N DN NN P P P PR PR R PR
g A W N P O © W N O O M W N P+ O

61

no.

MR. HATTEN: Yes, sir.

THE COURT: Not to junp in there, but go
ahead.

MR. COOK: Your Honor, if I my, M.
Harty talked for a long tine, so | hope the Court
doesn't invoke the 15-mnute rule on summary judgnent.

THE COURT: W're here all day.

MR COOK: 1'd like to read the
i nterrogatory here because | don't think it states
what M. Harty thinks it states.

Do you contend the plaintiff's enpl oyer
failed to take or initiate adequate safety precautions
or procedures to protect plaintiff against exposure to
ai rborne asbestos fibers? |If so, A state the safety
precaution or procedure that you contend shoul d have
been but was not inplenented. B, state the date such
safety procedure or precaution should have been
I npl enented. And then it goes on to C, D and E to
i dentify the docunents and w tnesses, the custodi an of
records, and any witnesses with know edge related to
the answer. And plaintiff's response to that was they
have no docunents and no w tnesses responsive to the
I nt errogatory.

I nterrogatory 4, Your Honor, goes
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directly to the obviously inprovident issue under a
duty to intervene. For any safety precaution or
procedure identified in response to Interrogatory
Nunber 3 above, do you contend that plaintiff's
enployer's failure to take or initiate adequate safety
precauti ons was obviously inprovident in the maritine
I ndustry and trade and/or shipyards. |If so, identify
the entities, take into procedure the entities, the
date they inplenented the procedure, the individuals
and docunents.

There's been a |l ot of tal k about Exxon's
knowl edge in this case with respect to this as well,
Your Honor. And really |I think we need to | ook at the
Sci ndi a standard. The Scindia standard is actual
know edge. It's actual know edge of an obviously
i nprovident failure on the part of the stevedore. And
plaintiffs want to kind of approach this in an
anor phous fashion and say, Well, Exxon knew because
they had this report in 1937. W don't necessarily
agree with their characterization of the report in
1937 or the events leading up to it, but the key under
Sci ndia, Your Honor, is really dealing with the
owner's representative on the ground. [It's an actual
knowl edge standard such that it gives rise to that

port engineer or the owner's representative there in
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order to say, | knowthat this is a failure to protect
this particular enployee, and that's what gives rise
to the duty to intervene.

Plaintiff wants to seemto stretch this
duty to intervene so that sonehow if someone at Exxon
has know edge, that now we have to have an expert.

For each particular area that Exxon has know edge on
its ships, we have one person there. |It's a port

engi neer. He doesn't have industrial hygiene training,
he doesn't have nedical training, he doesn't have
training with respect to any of these particular

ar eas.

The shipyard was required under the
WAl sh-Healy Act and OSHA in the 1970s to protect its
enpl oyees from asbestos exposure. And we ask that
guestion, Was there a failure to protect the enpl oyees?
And they said, W don't have any information on that.
And it's just a logical |eap, Your Honor, if they
don't have docunents or witnesses to say that there
was in fact a failure on the part of the enpl oyer,
then there can't be actual know edge on the part of
this port engineer on the ground to say, Well, sonehow
they didn't conply with these regul ati ons and sonehow
they did not protect their enployees.

And in particular here, Your Honor, the
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| ssue has to go specifically to M. Mrton. It's not
this kind of anorphous, Well, Exxon brought ships in
and Exxon did procedures in refineries and sonehow
shoul d have requi red anot her conpany to inplenent

t hose sane exact procedures. The issue is whether or
not the shipyard failed to protect its enployees. W
don't think that the shipyard failed in that regard.

You know, the plaintiff points to this
as a concurring negligence situation. W don't think
that that's a correct and accurate representation. W
think that the evidence in the case will show that the
shi pyard acted reasonably with respect to M. Mrton
given the state of the art and the know edge at the
time, and plaintiffs have failed to identify any
failure to protect himas they would be required to do
under Scindia and, therefore, summary judgnent is
appropri ate.

In addition, Your Honor, just to
identify and just to fix a m scharacterization, if you
will, of the record, John Tonpkins testified that he
didn't recall safety procedures. He didn't say there
weren't safety procedures being done. And they also
have a wi tness tal king about wet-down procedures in
the 1960s with respect to asbestos-containing

i nsul ati on. Another w tness contradicted hinself and
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said he was aware in 1969 of the hazards of asbestos,
so there is conflicting evidence in that regard in the
case.

But with respect to this interrogatory,
plaintiffs have admtted that they have no docunents
or witnesses responsive to that. | think the Court
should rely on plaintiff's interrogatories in the
case, and under the plaintiff's interrogatory answers
and Scindi a, Your Honor, summary judgnent is warranted
wWith respect to this issue. Thank you.

THE COURT: Lucky for ne this is a
procedural question. |If we |ook at TransiLift
Equi pnment Cunni ngham that's 234 Virginia 84, 1987
deci sion of the Suprene Court, this is the antidote to
the got-you notions. |I'msure you' re famliar with
it. If not, you mght want to lamnate it and keep it
i n your office.

Wil e not concl usive, depositions and
answers to interrogatories are adm ssible at trial for
i npeachnment purposes and as substantive evi dence.
Answers to interrogatories not conclusive when
i ntroduced into evidence at trial. Moreover, a
litigant wtness has the right to explain or clarify
his testinony, including previously entered deposition

statenents and interrogatory answers. Resol ution of
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any inconsistencies and discrepancies is peculiarly
Wi thin the province of the jury.

So -- and, of course, the other thing as
you-al |l probably know, this particular Suprene Court
in Virginia, and our chief justice in general, really,
really wants to see the full record when it comes up
to them They don't want to see final decisions on
denmurrers or summary judgnment unless it's -- as |'ve
said before, it has to kind of walk up the aisle of
the courtroomand junp up on the bench and sl ap ne.

So the notion for summary judgnent is
denied. That's the only other notion for sumrary
judgnent, | believe, isn't it?

MR. COOK: That's correct, Your Honor.

THE COURT: Not that | was using it as a
standard as the only other one.

Let's see here. Another easy one.
Plaintiff's notion to limt the nunber of exhibits and
medi cal authorities. That's Nunber 15 on the
plaintiff's list and Nunber 12 on the defendants' |ist.

MR. HATTEN. Yes, sir. Your Honor, can
| approach the bench?

THE COURT: Yeah. Well, didn't | get
the list of exhibits and the authority already?

MR. HATTEN. Maybe you have, but | just
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want you to be able to see what it is we're contending
with. W have been given -- you know, this case is a
lot like trying to spear squid. You get near them and
you just get an ink screen in front of you so that you
can't see what it is this case is all about. And so
that we don't see what this case is all about, Exxon
has |isted al nost 2000 exhi bits. They conprise about
15, 000 pages.

Now, we cannot possibly even read all
those exhibits in two weeks to, you know, even
fornmul ate what our response woul d be. Judge Conway
had this situation come up with Dana. Dana canme in
wi th 3,000 docunents like this. And he said, No,
we're not going to do this. People have got a right
to know what you are going to offer at trial and it
has to be a reasonabl e nunber of exhibits.

And so Judge Conway put us under terns
of 150 exhibits and 100 reliance articles. Now,
frankly, that was pretty strict. In a case |like this
that may not be appropriate, so we've suggested 400
exhibits and 200 reliance articles. But wthout that,
Your Honor, there's no way that we have any idea how
they're going to defend this case in reality when
t hey' ve got 15,000 pages of docunents included here.

So, Your Honor, when you have a conpany
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the size of Exxon and they're squirting this nmuch ink
into the -- in the water, we can't see what the case
Is going to be about. And that's just basically
unfair. They say this is a violation of due process
so that they have sone unlimted nunber of exhibits

t hat nobody's tal ked about, nobody's identified, all
this kind of stuff. That's just |udicrous.

Now, we've got nore exhibits than we
need, too. | agree with you. And | can get that down
to a reasonabl e nunber, and the nunber of exhibits
that we listed are exhibits that have been on our
standard witness list for a while. And, frankly, it
woul d be very easy for nme to get down to 400 exhibits,
very easy. But there's got to be sonme reasonabl e
basis for us to understand what is actually going to
go on at trial, because in every one of those cases it
ends up being about 100 exhibits, 125 exhibits that
actually go to the jury. And to have to | ook at 2,000
and 15, 000 pages, these are in about nine or ten
banker boxes, just paper.

And so it's just a commopn sense rul e,
Your Honor, that just because Exxon has unlimted
noney to be able to throw all this ink in the water,

t hey should not be able to use that as a subterfuge to

the rules which require a good faith and reasonabl e
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limtation of the evidence that's presented in a
trial. Just because it's sonmething that m ght
possi bly have sone rel evance to an i ssue doesn't nean
that you have to list them-- list that docunent as an
exhi bi t.

They' ve got hundreds of issues, for
I nstance, of a magazi ne, asbestos worker magazi ne.
Not anybody in this case has ever been a nenber of the
uni on. Asbestos worker magazine. And they said,
Vell, there was a pi pe coverer one tinme at the
shi pyard naned Phel ps and he read it. He said so back
in 1979. He's seen one in a deposition and so we put
themall in here. That's an exanple of just the --
t he ridicul ousness of this -- of this exhibit |ist.

And so | think the Court's entitled to
know what the evidence going to be, and so are we.
And so | would ask that the Court put us on terns,
bot h si des.

THE COURT: Yes, sSir.

MR. BI SHOP:  Your Honor, the defendant
Is in adifferent position than the plaintiff,
particularly in a maritinme case. W have to
anticipate what their evidence is going to be before
we can deci de what evidence we need to produce. And,

secondly, Your Honor, the burden is on us to prove up
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t hose shares for any settling defendant. So by that
very nature, the defendant needs to list nore exhibits
than -- in many instances than the plaintiff has

li sted.

W have a procedure, Your Honor, that's
al ready agreed to that can handl e this already, Your
Honor. W filed the exhibit list, they have copies of
the exhibits. They likew se have filed their exhibit
| ist, we have copies of their exhibits. W have their
reference |ist, they have our reference list. W have
a rule, Your Honor, a 24-hour rule, that if you plan
to use an exhibit at trial, no later than 24 hours
prior to the tinme you seek to introduce it, you | et
the other side know. And we've agreed, in fact, M.
Hatten called nme up and said, Can we have an agreenent
that we don't file objections to our exhibit |ist and
we'll just raise themas they come up. And | was
perfectly happy to agree with that, Your Honor.

| think we've handled this outside the
Court. W don't need to have an order limting it to
sone specific nunber so we spend a lot of tine and
energy paring down these lists. W've got a procedure
to handle it, Your Honor. |If a party wants to
i ntroduce an exhibit, 24 hours before they want to

I ntroduce it they advise the other side. |If there's
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an objection, we'll obviously Iet Your Honor know.
O herwise, we'll resolve it as to that particul ar
exhi bi t.

THE COURT: We'll come back to this one
after we finish the rulings because the rulings my
af fect a nunber of exhibits.

MR. HATTEN:. We may as wel | throw out
di scovery if all |I've got is 24 hours to respond to a
docunent .

THE COURT: We'IlIl conme back in a couple
of hours and see where we are in terns of the nunbers
after sone rulings.

| had a friend of mne that appeared one
time at the West Virginia Suprene Court and stood up
at the beginning of his argunent and said, W have 15
assignnents of error. And one of the justices | ooked
at himand said, Just give us your best one because
we're not going to reverse on that one. W' re not
going to reverse on the other 14.

So at that point what | may do is reach
in here and tell you that your nunber of exhibits on
each side are going to be limted to the nunber of
stickers | have, whatever we've got left. Bear in
m nd we have an econom ¢ problemin Virginia, so |

probably can't get anynore stickers, so whatever |
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got, | got.

So that was one that | thought, you
know, |'ve already got that list. Maybe we sol ved
that problem Foolish ne.

Now, | think | can cut down to the
medi cal authorities. | can just pick a nunber
definitely, because | really can't inagine that you're
going to use 2000 at that point or whatever the nunber
Is that they've listed or sonething.

Now, on the other hand, | recall that it
took two rows of boxes to hold the exhibits and the
authorities the last tinme we were here, so they get to
be big. But we'll see where we are this afternoon
when we finish all the rulings here as we go al ong.

Way don't we take about ten m nutes and
take a break and go to the rest room or sonethi ng?

THE SHERI FF: Pl ease rise. The Court
stands in recess.

(Wher eupon, a recess was taken.)

THE COURT: GCkay. So what did we
resolve while we took that ten m nute break?

MR. BI SHOP: They agreed to dism ss the
case.

THE COURT: |I'msure you did. M. Harty

wll do the order right now.
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Let's see. | think that takes care of
all the kind of procedural notions, so we're getting
I nto substantive things, | believe, at the nonent.
Let's do this while I've got it on the front page.

Def endants' notion in limne to restrict the testinony
of M. Ware.

MR. COCK:  Your Honor, | think I can be
brief with respect to this notion. Really the issue
Is that they've identified M. Ware to testify with
respect to repair specifications and the process of
estimating, et cetera, with respect to port engineers
in the case. He is not identified as an industri al
hygi eni st or doctor in the case, has no experience in
those areas. W would just ask the Court to prohibit
himfromtestifying wwth respect to industrial hygiene
or nedi cal opi nions.

In addition, we would ask the Court, and
this issue, | think, the Court can hold in abeyance
until the trial itself, but M. Ware dealt with repair
speci fications thensel ves at the -- during the
contract process. He wasn't actually in the contract
departnent at the shipyard, he was an estimator wth
respect to it.

So if he's going to testify with respect

to contracts, we just ask the Court to insure that the
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plaintiffs establish a sufficient foundation at trial
in order for himto have expertise with respect to the
contract issues as opposed to specifications and the
estimati on procedure at the shipyard, Your Honor.

THE COURT: So we agree he's not an
expert and not disclosed --

MR. HATTEN: He's not going to testify
about industrial hygiene. He's going to testify about
what | ay observations would be. He knows all the
products in the engine roomfrom 32 years as a person
to estimate the cost of repairs and what needed to be
repai red, so he knows the products. He's not going to
testify about the concepts of industrial hygiene, like
how many fibers would be in the air or anything |ike
t hat .

He's going to testify about what -- what
his observations were. He's not going to offer any
nmedi cal opinions, of course not. And he was
intimately involved in the entire contract division --
contract process, and he'll testify about that.

THE COURT: So to the extent that he's
not designated as an expert, the plaintiffs agree that
he'll not be offering any expert testinony and he'l
be limted to offering only rel evant and materi al

adm ssible testinony at trial.
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MR. HATTEN: That's fair, yes.

THE COURT: How does that sound?

MR COOK: | think that sunms it up, Your
Honor .

THE COURT: And you woul d be objecting
to anyt hing outside those paraneters?

MR. COCK: | woul d.

THE COURT: Al right. Then you'll
probably be sustai ned.

Al right. Let's see. Only because |'m
wor ki ng off the defendants' proposed agenda to
i ncrease at |east their perception of fairness, let's
see, 17 -- I'"'mgoing to try and elimnate everything
on t he page.

Nunber 17, that's asbestos-contai ning
materials, ACMs. For a minute there |I thought we were
tal ki ng about missiles or sonething. | hadn't heard
what an ACM was.

So 17 and 18, are they kind of rel ated?
That's their preclude reference to supplying any
asbestos-containing material to the shipyard, prelude
any reference to port engi neers perform ng any work on
asbest os-containing material.

MR. BI SHOP: They're simlar, Your
Honor. And | think 21, as well --
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THE COURT: Okay.

MR BISHOP: -- references that.

MR. COOK: That's a different nunber
list.

THE COURT: |'musing your nunbers at
t he nonent.

MR, COOK: Yeah. |t would actually be
17, 18, 19 and 20 on our list.

MR. BI SHOP: kay.

THE COURT: Well, okay. 1'Il let you do
all those if you want.

MR. BISHOP: Well, | think the point we
want to enphasize with those, Your Honor, is that
there needs to be a sufficient foundation laid that --
usi ng the exanpl e of supplying asbestos-contai ning
materials, frankly, we're not aware of any evi dence
t hat Exxon- Mobi |l -- Exxon provi ded asbest os-cont ai ni ng
materials. The only reference that we've seen thus
far is the testinony of M. Ware that a spare
propeller or sonething |ike that could be kept at the
yard, that all of the shipowners had a place where
they could store things like that. It could be a
turbine, and Ware -- M. Ware said he didn't know
whether it was insulated or not. It could have been

possi bly, but he didn't know. And there's nothing
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that ties any asbestos-containing material supplied by
Exxon to M. Mrton and that's obviously the key in
t he case.

The same thing would be true, Your
Honor, with respect to port engineers. W're not
aware of any testinony that an Exxon port engi neer
handl ed asbestos-containing materials and certainly
not in the presence of M. Morton.

But the point we want to enphasi ze, Your
Honor, is that before -- there are allegations that
have been nade in the second anmended conpl ai nt that
bef ore any evidence is adduced on asbest os-contai ni ng
material allegedly supplied by Exxon or a port
engi neer that worked with asbestos materials or crew
menbers working with asbestos materials, the only
thing that's relevant is if they did it in the
presence of M. Mirton to the extent he was exposed to
asbestos as a result of those operations. And wthout
| ayi ng that foundation, that evidence is irrel evant
and immaterial. W don't think it exists, to begin
wi th, but we understand the Court has to wait and hear
the evidence at trial to make that -- nake that
ruling.

MR. HATTEN:. Your Honor, they're
supplying a whole ship full of asbestos. Everything
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in that engine roomis covered wth asbestos. And
with regard to specific asbestos products for which
they may have supplied sonme new materials that would
be used in the repairs, | don't think they asked any
of the wi tnesses about that. The contracts say there
are lots of different things that Exxon is going to be
providing and that's a matter of proof at trial. But
this idea that if they didn't supply a product that
cont ai ned asbestos to the shipyard, that we can't put
on evidence of the plaintiff's exposure to asbestos
that was all over their ships, that -- that goes way
beyond anything that the Court needs to decide in --
at this stage in the proceeding.

And as to the port engineer, the rules
as witten by Exxon say that the repair superintendent
will oversee the work giving instructions as to how
the work is to be done and exam ning the finished
itens before they -- they leave. So, you know, our
evidence is going to be that the port engi neer was
intimately responsible and participating in the
supervi sion of every activity in that engi ne room
And it's irrelevant whether or not he is taking
asbestos off of a pipe or not.

And, so, this is an issue that really is

| nappropriate for a pretrial notion. This is just a
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matter of evidence for the Court to determ ne at the
time of trial when we begin to put on our case whet her
or not the exposure conplained of is exposure that's
rel evant to the case or not.

THE COURT: In ternms of -- just for
nunbers, 17 and 18 on the defendants' |ist, defendants'
notion in limne to preclude reference to supplying
any ACMs to the shipyard, defendants' notion in Iimne

to preclude reference to port engineers, those would

be 20 and 21 on the plaintiff's list, I'll rule any
nonexi st ent evi dence i nadm ssi ble, however, 1'l|l deny
the two notions in limne. W'Il deal with those

| ssues as they cone up at trial, if they do. But if

they try to adnmit any nonexi stent evidence, |let ne
know. 1'Il be all over them

MR BISHOP: W will, Your Honor.

MR, HARTY: Your Honor --

THE COURT: You just won two in a row,
M. Harty. You got sonething you want to say?

MR. HARTY: What | want to say is just
to refute one thing that they were saying. That is,
if the crew nenbers don't work on asbestos products in
Morton's presence, it's irrelevant, and that's not the
st andar d.

THE COURT: We're working our way down
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to the next one. It's alnost imediately, defendants'
notion in limne to preclude reference to crew
menbers. Let's go ahead and do that while we're

here. It would be 20 on your |ist, second page.

MR. HARTY: It's 23 on our |ist.

THE COURT: So 23 on the plaintiff's
list.

MR. BISHOP: It's really the same issue,
Your Honor. M. Mirton was deposed for six days in
this case, never nentioned anything about being
exposed to asbestos fromwork by crew nenbers of any
of the Esso tankers. And absent a foundation being
| aid that such testinony -- that such evidence exists
that he was exposed to ashbestos fromactivities of the
crew, it's irrelevant.

MR. HATTEN. \What he forgot to nmention
was that M. Mrton was not asked about anythi ng about
crew nmenbers. Every question they asked himwas, Wat
other trades in the shipyard were working around you?
And M. Ware, our expert, has testified that one of
their big problens was crew nenbers are working at the
sanme tinme as the shipyard workers, they're running
I nto each other, and that was the standard practice at
the time. And the contracts thensel ves set out what

work is to be done by crew nenbers and which ones are
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to be done by shipyard workers. This is a contested
i ssue of fact for the trial.

THE COURT: That's denied. W' Il deal
with that at the trial.

Sol ely because it's sitting right in the
m ddl e of all of them here, Nunber 19, defendants’
notion in limne to include evidence of piecework
tickets, et cetera, and that's Nunber 22 on the
plaintiff's |ist.

MR BISHOP: It's a simlar issue, Your
Honor. We believe that a sufficient foundation has to
be laid that the piecework tickets are relevant to
materials that |iberated asbestos that M. Mrton was
exposed to. Absent that, it allows sinply
| mper m ssi bl e speculation to tal k about piecework.

Pi ecework tickets, Your Honor, deal wth
specific work done aboard the vessel. And so,
obviously, the first question is was M. Mrton aboard
the vessel during the tinme when the particular work
was done and was he in the vicinity of where the work
was perfornmed. Absent a foundation being laid for
those two itens, it's inadm ssible and purely leads to
specul ati on.

MR. HATTEN. Mbst of the piecework

tickets that we have relate to establishing foundation
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for the fact that these asbestos products were
installed all over the various ships that |ater cane
back for repair.

THE COURT: How nmany are there? How
many are we dealing with?

MR. HATTEN:. It's 13, 14 shi ps.

THE COURT: In terns of actual
docunent s.

MR. HATTEN. Oh, we're tal king about a
stack of docunments that's an inch high show ng what
asbestos was installed on the HOUSTON

THE COURT: So we can deal with that at
trial.

MR. HATTEN: And another stack on the
NEW ORLEANS, and you can deal with that at trial as to
whether it's relevant for any purpose at that tine.

THE COURT: It's not as confusing as the
one | saw in the last case that was sone invoice from
the 50s or 60s for, | don't know, 500 yards of yarn.
And | was sitting there at ny house thinking, Wy do
we care that these people bought yarn? And sonebody
had to tell nme what yarn actually nmeant. It was
what ever version of asbestos it was. | renenber
| ooking at that in the notion thinking, Wat is this?

Wiy has it got anything to do with it?
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We'll deny the notion and | w Il deal
with the issue at trial.

And one thing | would anticipate al so,
if we end up picking a jury and not going on the 11th,
we could use the 11th for whatever details we m ght
need to pick up before the trial actually starts.

MR, HATTEN.  Yes, Your Honor.

THE COURT: In particular |like an
exhibit list and things like that. So we could
certainly use that tine to do sone stuff as we pare
our way down.

Now, it |ooks like fromthe nunbers I
finished the first page of the defendants' listing, |
believe. WAs there one other -- we haven't done the --
It looks like 1 through 18 is done on the defendants'
list. That's their first page.

MR. COCOK: Through 20. He decided crew
menbers as wel .

MR HATTEN: Right.

THE COURT: Yeah, we did the crew
menbers. Let's do the dose reconstruction. That's
plaintiff's 24 on their list.

MR. HARTY: Yes, Your Honor. It |ooks
like it's 24 on both. That was an accident.

MR BI SHOP: See, we can agree, Your
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Honor .

MR. HARTY: Haphazard agreenent.

MR. ARMSTRONG If you could agree on a
nunber, we'd be gone.

THE COURT: M Exxon stock went up. |

still need to recuse nyself.
MR, BI SHOP: Your Honor, | --
THE COURT: |'ve got an Exxon credit

card. Can | get out?

Are you going to concede this one?

MR BISHOP: Well, | think there's --

MR HATTEN: It's our notion.

MR, BISHOP: That's fine. | just was
trying to save sone argunent because given what you've
said, at the end if we agree on that -- and | think we
may actually be able to reach a neeting of the m nds
possi bl y.

MR HARTY: Well, it sounded like in
their response, Your Honor, that they didn't intend to
produce -- put on any lifetine dose reconstruction
testinmony or anything like that. The only thing they
seemto be quibbling about was the tinme-weighted
average aspect, but --

MR HATTEN: What -- what the disclosure

of M. Bal zer is about --
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THE COURT: We're back to that again.

MR. HATTEN:. -- includes testinony that
he's going to try to project as to what the average
| evel s of asbestos may have been for this operation or
that operation in the shipyard. 1It's pure tota
i nadm ssi bl e specul ation that -- he's never been to
t he Newport News Shi pyard, never done any such
testing, never any application of it to this
plaintiff, and the Court has not --

THE COURT: |Is he the only witness this
rel ates to?

MR. HATTEN: Sir?

THE COURT: Is he the only witness this
rel ates to?

MR. HATTEN. | think so, but he's the
primary wtness about this. And he -- he studied a
shi pyard out in California, he studied some other work
sites, and so he's going to try to tal k about what
vari ous dust |evels were of bystanders, dust |evels
were of pipe coverers, dust |levels were of
el ectricians perhaps, at -- you know, fromdifferent
products and so forth.

And that is the very thing that this
Court has not permtted, because it's based on

assunpti ons and specul ation and transfer of one set of
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facts to another set of facts, and sinply not

adm ssible. There's been a very uniformrule by all
the courts that dose reconstruction in all of its very
many forns cannot be applied to an individual's case
because it is based upon assunptions and specul ati on.

Qur -- our brief goes into this in quite
some detail. Nor can we tal k about what the
ti me-wei ghted average was because tine-wei ghted
averages again are based upon issues for which we
don't have any data. You have to have a -- a test of
t he exposure of the plaintiff at a particular tine,

t hen know what his exposures were the rest of the
day.

What he may want to put into evidence is
that he did a test on this product or that product for
ten mnutes, and then he divides its by 480 mnutes in
the day, assuming that there was no ot her exposure to
it, the use of the -- to the product in order to get a
ti me-wei ghted average for that test pushed into a
ti me-wei ghted average for the plaintiff.

And the reason that this has not been
permtted is because it's like talking -- it's like
telling the jury, Don't think about a white horse
because these tinme-wei ghted averages don't apply to

the plaintiff. But as soon as they see these nunbers,
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they can't get rid of those nunbers in their head.
It's inmpossible. And that's the whol e purpose of
putting tinme-wei ghted averages up there, is so that
the jury will nake an assunption by specul ati ng about
the plaintiff's exposure.

So the use of tine-weighted averages in
t he absence of a neasurenent of M. Mrton's exposure,
none of which ever occurred, there was never any
ti me-wei ghted averages done of his work site or of him
or of these things at Newport News Ship or any of the
different ships that he worked on, and every ship was
different, you know. So the use of this concept the
Court has not permtted and |I'd ask that the Court
continue with that type of restriction on the
testi nony because it is msleading and it's based upon
assunptions and it's prejudicial to the plaintiff.

THE COURT: So is your answer, W agree,
or sonmething different?

MR. HATTEN. He agreed to one little
piece of it. The little piece of it was he wouldn't
try to calculate -- he wouldn't try to calculate the
plaintiff's annual exposure or nonthly exposure. But
when he goes in and he tal ks about what the average
exposures are for a particular trade or for a

particular activity and he uses those kind of nunbers,
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just by the very nature of that he's creating
presunptions, assunptions and specul ation that the
jury is going totry to apply right back to the
plaintiff, and that is what is not permtted.

That's why when a ship conmes in they've
got to have an industrial hygienist there to nmeasure
what's going on that day to see whether or not it's in
excess of the standard. They can't say, Well, we
tested that ship when it cane in for repairs | ast
time. Repairs are going to be different, the
activities are going to be different, the tools are
going to be different, the people are going to be
different. But they're trying to honobgeni ze this type
of information.

THE COURT: Yes, sSir?

MR. BI SHOP: Your Honor, the plaintiff's
reply brief, Paragraph 19 reads, Finally, the
plaintiff is not attenpting to preclude evidence of
t he existence of a TLV MAC, that's MA-C, maxi num
al | owabl e [ evel or concentration, or PEL. The
nunmeri cal value of those limts the underlying basis
for those limts, ACGH OSHA and NI OSH and ot her
studi es explaining or providing the bases for those
val ues, et cetera. Such evidence should be allowed to

the extent that it is not precluded by other
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evidentiary rules. The notion solely targets the
defendants' attenpts to reconstruct Mrton's exposure
through a lifetime dose reconstructi on or workday dose
reconstruction using tests that occurred |long after
his exposure and in dissimlar circunstances.

So that's how they narrow it, Your
Honor, in their response to this notion. W don't
intend to do that, Your Honor. What we intend to do
I s what has absolutely been adm ssible in every court
in the United States, and that is that the ACG H
adopted threshold Iimt values for asbestos. They
were incorporated into | aw by Wal sh-Healy as early as
1960, applied to shipyards.

The perm ssible exposure limt was
adopted by OSHA in 1972, and as M. Hatten knows,
because it's cone in in every asbestos case, there is
evi dence generally that the general perception was,
and this is reading fromDr. Bal zer's own article
published in the nedical and scientific literature in
May, June, 1968, not sonething that was published for
pur poses of litigation, May, June, 1968. Sanpl e areas

-- sonme sanpl e areas exceeded -- and he's talking
about | ooking and surveying insulators working in
shi pyards and in heavy construction in the San

Franci sco Bay area.

Adans Harris Reporting, Inc.
Virginia Beach, Virginia




© 00 N oo O b~ W DN P

N N DN NN P P P PR PR R PR
g A W N P O © W N O O M W N P+ O

90

Sonme sanpl e areas exceeded the present
threshold limt val ue reconmended by the ACA H,
however, these sanples were not for extended periods
of time. Although we attenpted to sanple the dustiest
operations, the tinme-wei ghted averages for dust
sanpl es cont ai ni ng asbestos woul d probably not exceed
the TLV in nost situations, even on ships. This
conforns to the findings by Fleischer, et al., which
Is the study in 1946 that every expert has tal ked
about in these asbestos cases, by Marr, WIIliam Marr,
that was a study of Naval shipyards in 1960 -- it was
published in 1964, that's been tal ked about by experts
i n every asbestos trial, and Sanderson and to recently
reported findings by Ferris, who was at Harvard
Uni versity and reported on shipyards in the New
Engl and area, and followi ng up actually on Fleischer
Drinker, sone of the sanme yards, who | ast year
reported studies in the sanme shipyards earlier
apprai sed by Fl ei scher.

And so, Your Honor, what M. Hatten now
Is trying to do, unlike what he put in the notion, is
to say, No, we can't even cone in and say that the
general -- the general understanding of a scientific
community was that insulators in general -- we know

about the threshold imt value and we had a
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perception that insulators in general -- we can't talk
about any particular insulator or M. -- M. Mrton, a
particular plaintiff, but in general the perception
was that those exposures were within the threshold
limt value. And, ultimately, as part, as a reason,
one of the reasons being Dr. Balzer's article in 1968,
they came to the realization that the threshold |imt
val ue was too high and they needed to reduce the
perm ssi bl e exposure | evel, and they did reduce it

over time in 1972, and reduced again in 1976.

That's absolutely rel evant, Your Honor,
to the jury's considering whether there was any duty
on the part of the port engineer in this case. Under
Scindia we can rely on the expertise of the shipyard,
but if we see sonething that is obviously inprovident
and creating an obviously inprovident hazard to the
plaintiff in this case, then and only then do we have
a duty to intervene.

And what they're trying to do nowis
say, You can't even provide evidence that the general
perception in the industrial hygiene community and the
medi cal conmmunity was that the insulators, the people
who had the direct exposure to these
asbest os-contai ni ng thermal and pi pe covering and

bl ock was thought to be on average in general bel ow

Adans Harris Reporting, Inc.
Virginia Beach, Virginia




© 00 N oo O b~ W DN P

N N DN NN P P P PR PR R PR
g A W N P O © W N O O M W N P+ O

92

the threshold limt value, they ultimately decided it
was too high; and that, secondly, the industrial

hygi ene principle that everyone accepts, that indirect
exposures are reduced dependi ng how far you are away
fromwhere the direct exposure occurs. And so it's
wel | accepted in the industrial hygiene conmunity that
byst ander trades who worked in shipyards had | ess
exposure than the insulators. The insulators had the
nost exposure in shipyards.

W're not trying to say that that neans
that M. Morton has this precise exposure. W're not
going to say that we can tell exactly what his
exposure is. But courts have not |limted defendants
fromputting on state of the art evidence that rel ates
to industrial hygiene, to ACAH val ues, Wil sh-Healy,
OSHA and what the perception was in the industrial
hygi ene community that those exposures were generally
t hought to be within the threshold limt val ue.

That's the purpose, Your Honor, for us
offering the evidence, not to use a test, which is
what is nentioned in their brief, done after his
exposure to say that that neans that M. Mrton's
preci se exposure was X. W don't intend to do that,
Your Honor.

So we woul d ask Your Honor sinply
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mai ntain the sanme ruling as to dose reconstruction,
but let's see what Dr. Bal zer or any other wi tness
says about threshold |limt values and perceptions in
the industrial hygiene community and Your Honor can
rule then whether it's adm ssible. W think it wll
be admi ssible and we'll be able to lay a proper

f oundat i on.

MR. HATTEN. | think M. Bishop has just
made ny case. First he says, W want the jury to know
what the [ evels were on average and in general.

That's exactly what the Virginia Suprenme Court says is
not relevant, on average or in general.

This is the rest of the story in that
article that M. Balzer wote, and I will quote
directly fromthat 1968 article. To obtain classical
ti me-wei ghted exposure for this trade, the pipe
coverers, for every one of the conditions is
i npossible. In contrast to other occupational groups
who generally stay in the sanme working environnent,
the insulator is in a continuously changi ng
environnment, the work | ocations, materials, position,
hum dity, tenperature, ventilation, noise |evels and
other variables are in a state of fl ux.

So the person who they're bringing on

here says it's inpossible to use tine-weighted
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averages where the work changes from place to pl ace
like it does in a shipyard. That was exactly what
they said in the Fleischer Drinker report in 1946.
They said, It's inpossible to set a threshold in

shi pyards because of all these different things that
are goi ng on.

And with M. Marr, here's what M. Marr
just said in the same article he quoted there. He
says, Asbestos exposure during shipboard insulation
differs fromexposure in mning and manufacturing
processes. |In these industries, enployees usually
continue at one job with the sane material and their
exposure is relatively constant. This is not true for
shi pyards where the pipe coverer's and the insulator's
wor k | ocation, work position and material constantly
change. Under these conditions it's inpossible to
determ ne the exposure of the enpl oyee w thout
spendi ng hours of observation and sanpling. That's
what M. Bal zer said the limtations were of even his
own study. That's what Fleischer said were the
limtations in '46. That's what Marr said were the
limtations in '64.

But Exxon and the defendants love to
tal k about the historical studies about it because

they want to put the averages from studies taken in
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ot her circunstances before the jury so that they wl
transfer those averages to the plaintiff. That is
what the assunptions are that's inproper about this.
Now, it he's also wong about the
rulings of this Court. Judge Tench and Judge Pugh
nost recently have held no time-weighted averages --
I nformation about tinme-weighted averages. [It's not to
say that there wasn't a standard. Yes, there was.
That was a standard for the workplace that if an
enpl oyer or Exxon as a shi powner wanted to determn ne
I f the exposure at a job was above or below a
particul ar standard, he could use that as the
neasurenent, and that was the yardstick. But it's a
di fference between saying there was a yardstick in
1938, there was a yardstick adopted by the Navy in
1956, there was a yardstick -- and this was a
yardstick for asbestosis, there was a yardstick, and
sayi ng that the neasurenent of dust at the shipyard
fell here or here or here on that yardstick because
that's just a pure guess. Nobody knows what was goi ng
on there in terns of applying the yardstick to what
went on with M. Mrton or the Newport News Shi pyard.
Now, what is also not inportant about
this TLV in terns of this case? The director of

safety for Exxon, Dr. Hammond, you nentioned that 1994
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| etter that Dr. Hammond sent. Dr. Hammond sai d, Exxon
didn't pay any attention to the TLV. W had a better
standard than that. In his letter as the director of
safety for the largest corporation in America he says,
| f there was any visible dust, we considered it
dangerous and we instituted i medi ate controls because
that's what you should do because you can't al ways
nmeasure the dust. |If you see visible dust, you've got
to take safety precautions. So the TLV' s an
interesting historical fact. |It's a yardstick that
applied only to asbestosis. It's a yardstick that had
nothing to do with nmesothelioma ever.

But the only basis of which it could be
rel evant is that there was a historical understanding

that this was the yardstick. But unless the yardstick

was used, it's irrelevant. |It's like saying there was
a speed Iimt out on 64, but nobody had any -- any
speedoneters. And so sonebody -- sone day sonebody

went out there and tested how fast people were going.
And they said, Well, the average speed out here on
this highway is 55, so that's under what the yardstick
is. Well, it's no nore -- it's no nore scientific
than to say the |imt at the shipyard was 5, 000, 000
particles per cubic foot, but nobody ever neasured, so

how do we know.
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So the issue of the tine-weighted
average is an issue that is just chock full of
assunptions that they want to create fromthings that
don't apply to this circunstance. There's |ots of
testi nony about what visible dust neans. [Industri al
hygi eni sts are going to cone in here and and say if
there was visible dust, that neans there was high
exposure. W don't know whether it was 20, 30 or
40, 000,000 mllion particles or any other |evel. But
Exxon itself used that as the basis for determ ning
whet her or not safety procedures should be applied on
a ship, and that's what we're tal king about here.

And so as a historical reference, sure,
tal k about the fact that that was done -- that was
done -- that TLV was done in a textile plant down in
North Carolina where everybody is standi ng around
doi ng the sane job every day and they're neasuring it
for each job, because that's easy to do, and they're
saying, Well, the people in this job are getting sick
and this job are not. That isn't what we have here.
That was a recomrendati on that we don't have any
evidence at all about what the nunbers were at Newport
News Shi p.

So that's why we don't want M. Bal zer

comng in here and saying -- making the suggestion
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that his averages, his study has got anything to do
with Newport News Ship. And that's why, you know,
when you -- when -- that's why we don't want any kind
of speculation to the jury about what the plaintiff's
exposure may have been. One day he m ght be right
next to the pipe coverer. The next day he m ght be
over here. And, you know, there m ght be four pipe
coverers here one day. There m ght be only one the
next. There m ght be ventilation one day and not the
next .

The use of this kind of voodoo nunbers
is just that. It's -- it's funny math that -- that
gets into the jury's head and prejudices the
plaintiff's case with assunptions and specul ati on.

THE COURT: Ckay. Anything el se?

MR. BI SHOP: Not hi ng, Your Honor, except
to enphasi ze that again we have not, nor do we intend
to offer any dose reconstruction that's specific to
the plaintiff.

THE COURT: Now, |let nme ask you this:
Is this basically Dr. Balzer's testinony that we're
tal king about? |Is there anybody el se going to be
testifying about this other than hinf

MR. COCK:  Your Honor, if | may,

actually sone of these articles that we referenced,
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the plaintiff's experts rely on those, as well,
publ i shed by Dr. Bal zer.

THE COURT: But obviously nobody took
Dr. Bal zer's discovery deposition, so we don't know
exactly what he's going to plan on saying at trial.
And it appears we're going to cone back to Dr. Bal zer
at sone point.

I"'mgoing to grant the notion. Now,
having said that, if you want to submt to the Court
and to themwhat Dr. Bal zer is going to say, what you
think conplies with the ruling, then fine at this
poi nt, because if we had his deposition we could | ook
at it and say, Here's the question, here's the
answer. W could do that at this point.

So I'mgoing to grant the notion. Again

-- well, probably not today. We'Ill l|et everybody go
away and cone back. Are you-all busy on el ection day
in the afternoon?

MR. HATTEN: | can be here.

THE COURT: Let's kind of pencil that in
for maybe 2:00, and we m ght have to cone back and
tal k about Dr. Bal zer because M. Hatten said he's
going to object, and you're probably going to flesh
out the objections so we kind of know what we're going

to tal k about on Tuesday.
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If you want to submt any things that
you think Dr. Balzer is going to say, this is what
we're going to tal k about, and we can kind of pin down
what we're dealing with. | assune the objection
relates to his disclosure?

MR. HATTEN: Yes, sir.

THE COURT: Are there any other
di scl osures that you want to object to? W m ght want
to kind of put those on the schedul e because | haven't
seen any of those, | don't think, in any of the
nmoti ons.

MR COOK: There were no notions filed
by the plaintiff.

MR. HATTEN. The others provided
reports, and | think we'll have the reports. | nean,
obviously we're going to want to hold themto their
reports or their disclosures, and that will cone up, |
guess, if they go beyond that.

THE COURT: |f you have sone that you
know right now, you know, this is not going to work,
then 1'd like to kind of take those up sooner rather
than | ater.

MR. HATTEN: As | stand here | don't.

THE COURT: Ckay.

MR. HATTEN: At lunchtine if | |ook at
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the -- 1'"ve got their witness list here and I'll take
a look at that again. As | stand here | don't
remenber any other glaring issues. | do renenber --
|"'m prepared to argue the Bal zer one.

THE COURT: Now, | keep Jones versus
John Crane over on this side and Ford Mot or Conpany
versus Benitez on this side, and we just kind of keep
copies and refer to themas we go al ong dependi ng on
whi ch side is nmaking the objection.

MR. HATTEN: | under st and.

THE COURT: Al right. Let's get into
t he deposition issues. The 21, 22, Venable is a real
specific request. So 21, 22 on the defendants' i st,
which is the indirect or direct use and also the CP
77-1, and on the plaintiff's that's 6 and 7 on yours.

MR, HARTY: Yes, Your Honor.

MR. HATTEN:  Your Honor, this issue is
one that the Court has visited repeatedly, and that is
whet her or not a deposition nmay be offered agai nst
anyone who was not a party at the tine that the
deposition was taken. It first canme up when we got
into these cases good with -- beginning with trials
again with Judge Tench and then with Judge Little -- |
mean, Judge Conway in the Little case. And that -- in

t hat case counsel kept saying that Rule 4:7 is not a
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rul e of evidence, and they -- they probably want to
make that argunent.

And he was readi ng the standi ng order,
Judge Conway was, and he said, This clearly states to
nme it is available -- the depositions are avail abl e
subject to the rules of evidence. | just told you 4:7
keeps it out. So you keep on telling ne that CP 77-1
requires sonething to be done in this proceeding. It
doesn't. It says they are available for use as taken
in the cases subject to the rules of evidence. Now,
the rules of evidence will not let it in because it is
unfair to M. Little. It would be unfair if all of a
sudden the plaintiff wants to use sone deposition that
they found if Dana was not represented.

And Your Honor, there probably have been
5,000, at |east, depositions taken since 1978, '77
when these cases first started to be prosecuted in the
federal courts. And Exxon was not at probably al
5,000 of them including Exxon was not at any of these
CP 77-1 ones. Now, if |I wanted to turn around and use
this deposition agai nst Exxon, no way. First thing
they're going to say is, | wasn't there. You can't
use it against nme. And, in fact, every tine that this
has ever cone up, every defendant says, You can't use

a deposition where | wasn't present.
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In this case, M. Venable, they have an
objection to a deposition that we submtted and they
said, Well, we weren't there. And we checked, and
they're correct, and this is -- what's sauce for the
goose is sauce for the gander.

THE COURT: So 23 is granted?

MR. HATTEN. Absol utely.

THE COURT: Venabl e.

MR, HATTEN: Yes.

THE COURT: G anted?

MR. HARTY: The only thing we said, Your
Honor, was we even said we weren't going to use them
because of that. But if this Court rules that their
CP 77-1 ones are adm ssible, then we woul d say that
Venabl e ought to cone in as well.

THE COURT: GCkay. G anted. W'IlIl give
you leave to revisit in ten m nutes.

MR. HATTEN:. But the reason | said --
the issue is no different. Critically inportant here,
in addition to the fact that it's not adm ssible
because they weren't a party, is that having the sane
| awyer does not create privity. None of those cases
were 905(b) cases, not one single one of those
depositions was a 905(b). Every one of those cases

were product liability cases.
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So even in a jurisdiction that m ght say
there was sone privity, there's no privity with ne,
otherwi se, the plaintiff would be prejudiced by hiring
ne as a | awyer, when just because | have the
experience back in the federal court as opposed to a
new | awyer that woul dn't be burdened with the fact
t hat he happened to participate in those depositions.
So there's no privity because the privity relates to
the party, not the attorney. Privity is not created
by the fact that there may be sonme simlar issues.
That also is not privity.

Here's a critical fact they forgot to
mention in all their briefs, is that in every single
case in CP 77-1, every one of these depositions was
rul ed i nadm ssi ble, inadm ssible for the sane reason
that we've tal ked about so often, that the negligence
of the Newport News Shipyard is irrelevant to the
cases because it is concurring negligence only. They
are inmmune, so they are not part of the jury verdict
form They are not sonebody that liability is to be
det erm ned agai nst.

In these cases it would be incredibly
unfair for ne to have depositions of hundreds of
people that | can't use agai nst them when they can

have these -- a dozen depositions that they want to
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use against ne. \Wat these depositions show is that
t he Newport News Shi pyard had a nunber of procedures
about asbestos, procedures that were witten at
various tines for different people, procedures that
were not enforced, but procedures that according to
M. Gay, who was the one what wote nany of them and
was in charge of enforcing them said, W wote these
to, quote, unquote -- and |I'm quoting, Your Honor.

"' mnot being disrespectful to the Court. W wote
these to cover our ass in case sonebody would cone

al ong and say, Do you have a procedure for asbestos.

THE COURT: You're civil lawers. You
shoul d have been here yesterday for the sexually
vi ol ent predator cases.

MR. HATTEN. So the -- as M. Gay said,
If we had told these workers about what we knew about
t he dangers of asbestos, we couldn't have gotten a
crewto work on the ship. But that --

THE COURT: | like that. If they say
you're going to die tonorrow, are you going to cone to
wor k?

MR. HATTEN. But the point is regardless
of whether it's inflammatory to that extent or whether
it is evidence that they had procedures or didn't have

procedures, the conduct of the Newport News Shipyard
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t hrough these depositions is not relevant to the -- to
t he proceedi ng.

The issue here is whether or not Exxon
has got any liability, and this is an old trick but
it's a trick that everybody recogni zes because it
states what the lawis.

THE COURT: Have we noved of f of
deposi tions?

MR. HATTEN. We're off that for just a
second, and that is because it's all tied up. A the
depositions don't cone in because we weren't parties.
And 4:7, we stand on it, we rise or fall onit. The --
t he standi ng order does not change it. The standing
order has been interpreted by Your Honor and everybody
el se.

But the liability of Exxon -- if the
liability in the case is this piece of paper, all |
need is this, and Exxon is liable. It doesn't matter
whet her nost of the liability is over here from ot her
peopl e or the shipyard or anybody else. This a joint
and several case, and that's all I'm-- that's al
that needs to be proven in this case, was Exxon's
conduct a substantial contributing cause.

And so both because of rel evance, as

wel | as just the technical reason that these
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depositions are taken in other proceedi ngs where the
plaintiff was not a party and it's just basically
unfair and prohibited by the Virginia rules, that's
why t hese depositions should not be used.

Even nore grossly, they're not only
have trying to get the depositions in, WIlcox &
Savage sends this docunent that's 63 pages |ong called
The Anal ysis of the Testinony of Scruggs, Betz,

Burris, about 15 people. Analysis of their testinony
by WIllcox & Savage. It says on here, Attorney/client
wor k product, but they give it to their expert and
they excerpt fromall those depositions quotes that
they give to their expert to testify.

So thisis -- this is just wong. You
don't try cases with depositions that weren't taken
when you had an opportunity with your 905(b) notions
and your | awers having an opportunity to
cross-exam ne these people. A lot of these people are
still alive and still subject to subpoena. About half
of them are dead, and sone of themwe don't know where
they are.

But the deposition -- the depositions
absolutely are verboten under the rules. And whether
a federal court soneplace else has admtted it, under

admralty rules, Virginia's laws, Virginia rules
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determ ne adm ssibility of evidence, not sone other
state. And this is an issue that has been rul ed on
consistently by every judge in the Crcuit Court of
Newport News. And just because we have Exxon, they
don't have any greater standing than any other
defendant to conme here and change that very clearly
est abl i shed precedent.

MR. COOK: Your Honor, | realize the
Court has ruled on this notion a nunber of tines in

t he past over the |last several decades.

THE COURT: | may not have.

MR. COCOK: | believe you have.

THE COURT: | could be wong.

MR HARTY: Oney.

THE COURT: Oney, that's right. | take

it certiorari is not the sane thing as being affirned,
s it?

MR HARTY: Not quite.

MR. COOK: The issue here, Your Honor,
is plaintiffs point to the fact that these depositions
were taken back in the 1970s, and that's true. They
were taken in product liability cases. They were not
taken in 905(b). This is the first 905(b) asbestos
case to appear before the Court, and that is one of

the reasons, in fact, Your Honor, why it should be
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admtted and 1'Il go through the reasons why.

Specifically I'Il start with Rule 4:7.
Today M. Hatten takes the position that Rule 4:7
super sedes anything. And we |ooked at this issue, and
this is in our opposition to the plaintiff's notion in
limne in this case. M. Hatten stated in a prior
heari ng, Your Honor, It's just pure and sinple. W
have this pretrial order, this has to nean sonethi ng.
The Court said, Yes. And the Court went on, And you
stand by the standing order? M. Hatten, Yes, sir.
The Court, And defendants' counsel stands by Rule
4.:7(a). The Court, Well, if the parties agree on the
standi ng order, | nmean, the standi ng order supersedes
anything at that point. M. Hatten, Yes, sir. And
the Court went on, And | believe the standing order --
ny ruling would be the standing order supersedes Rule
4:7(a).

And under the standi ng order these
deposi tions should be allowed and permtted before the
Court, Your Honor. We've given a nunber of reasons in
our briefs. First, with respect to Rule 4:7, Rule 4:7
is really an issue of procedural process in the case
and it deals with the adm ssibility with respect to
whet her or not a party was present, but in and of

itself, it is in, fact, a rule of procedure. It is
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not a rule of evidence and shoul d not be incorporated
into the standi ng order as such.

Now, M. Hatten points out that prior
cases have excluded the negligence of the shipyard.
That's not what we're trying to prove with this, Your
Honor. In products cases defendants have attenpted to
prove negligence of the shipyard in order to prove,
for exanple, the sophisticated user defense, which
this Court will hear nore about later on this
afternoon, in order to say that they did not have a
duty to warn.

That's not the instance in this case,
Your Honor. This is a 905(b) action and, as such, the
plaintiff has to prove an obviously inprovident
failure on the part of the enployer, the shipyard in
this instance, and that the defendants had act ual
know edge of that failure to protect the plaintiff
froma hazard.

And when we | ook at the testinony that
we're trying to introduce in this case, Your Honor,
we' re | ooking at individuals that do, in fact, or did
stand in privy with the plaintiff in this case. W've
got nedical directors, safety directors and tradesnen
at the shipyard that had a contractual relationship

with the shipyard and they stood in the sane position
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as the plaintiff in the case because M. Mrton was an
enpl oyee at the shipyard during the sane tine periods
we' re | ooking at.

W' ve got this testinony that cannot be
repl aced. These individuals, the great majority of
t hem are deceased, Your Honor. The nedical director,
the safety director, a nunber of these key insulators
that were involved in the safety procedures which
plaintiffs now claimwere not taken, these individuals
wer e deposed and that's the best evidence that can be
put before the Court. And if we're precluded from
entering that evidence and admtting that evidence in
front of the jury, Your Honor, that's essentially a
hol e in our case that we cannot recreate because
t hey' re gone.

These individuals -- they're sinply
deceased. And Exxon or Sea River were never put on
noti ce back in the 1970s that this would becone an
| ssue, that they needed to go ahead and notice up
t hese depositions of individuals that were going to
be, 40 years |l ater when the defendants were sued,
deceased. And so there's -- there is actually a due
process consideration here, Your Honor, in that we
didn't receive any notice of the suit in tine to take

t hese key depositions in this case. And, so, if the
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plaintiff's ruling is correct, we're essentially
precluded fromadmtting the best evidence in front of
the Court because these individuals have passed on. |
think that goes contrary to the purpose of the rules,
Your Honor, and it goes contrary to the very heart of
the matter, whether or not the jury should hear the
| ssues and decide the issues in front of themto nake
t he best determination in the case.

Furthernore, Your Honor, when we | ook at
804(b), and |I'mdrawi ng the anal ogy to the federal
rul es, of course, and the node of neans and
opportunity, we don't intend to introduce this on
control issues or anything of that sort which would be
rel evant to the 905(b) action.

What we intend to introduce this on,
Your Honor, is sinply with respect to the procedures
and the actions that were taken by the shipyard in the
1960s and the 1970s, to prove that the shipyard acted
reasonably, that what the shipyard did was not an
obvi ously inprovident failure such that the defendant
had actual know edge of that, that the port engineers
on the ground did not |look at that and go, | need to
step in here and | need to do sonet hing.

And that's really the purpose, Your

Honor, and it's a contrary situation to any of the
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prior cases that have been presented before the Court
because it's really a situation where we as defendants
in this case never had the opportunity, never once had
the opportunity to depose the individuals whose
depositions we are attenpting to introduce with
respect to the actions of this case because they are
now deceased.

MR. HATTEN. Well, | think if you' d have
checked the conmputer, | ooked up whether they were
deceased, he woul dn't have said sonething so foolish.
Dr. Stallard lives over in H denwood. M.

Stubblefield Iives down in North Carolina, and about

hal f of these people are still alive. So getting up
here and saying things he hadn't checked is -- you
know, it -- they're not unavail able, a | ot of these

peopl e, they're not dead.

But what if | stood up here and said to
you, Your Honor, | want to introduce this deposition
of Dr. Stallard, who by the way becane the nedica
director for Exxon, and he said in that deposition
back there that Exxon taught himeverything he knew
about asbestos, and he was just amazed at how nuch
t hey knew and shocked that they had been on these
shi ps and had never told any of the shipyard workers

and | went to introduce that. Now, what do you think
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t hat Exxon woul d say? Just what |I'msaying. It ain't
fair, it ain't right, it isn't legal, it isn't
adm ssi bl e.

THE COURT: |It's always interesting to
try to identify Virginia Rules of Evidence. It's hard
finding that book. | think we have -- actually, |
think I had one that has the Virginia Rul es of
Evi dence up here, but I'mnot sure it's the actual
rules. It's just a guide to evidence.

| don't have any terrible disagreenent
with the prior rulings as far as that goes. Now, in
t he beginning there was M. Hatten, but it wasn't ne,
but |I'm guessing that the original rules involved all
the sane people, parties, they're all taking the
depositions of the sanme people all the tine and that
was probably part of the purpose for that rule, so you
don't have to go back and everybody take the
deposi ti on again.

MR. HATTEN: Yes, sir, exactly.

THE COURT: Now, which obviously is even
covered by Rule 4:7. The other interesting part of
this is then we get into, oh, okay, Jones versus John
Crane, where we get into the discovery parts, which
actually the fact that you' ve taken the deposition of

this guy 25, 30 tinmes, doesn't relieve you of the
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obligation to make a di scl osure, which |I'm not
terribly sure | agree with, but nobody asked ny
opi ni on.

From a practical matter, | nean, for
sone of these guys you can say, Say what you said the
| ast 12 trials. W' ve been talking to this guy for 30
years and he's saying the sane thing. So |'m sonewhat
synpathetic to M. Wallace's position in that case,
which is, you know, Here's the disclosure. Doctor so
and so, is there sonething el se you need to know?

You' ve deposed him 25 tines, he's testified 50 tines.

So the notion in limne to prohibit the
direct or indirect use of depositions is granted. The
notion to admt the CP 77-1 depositions is denied.

Any particular reason we need to go back and talk
about M. Venabl e now?

MR, HARTY: No, Your Honor.

MR. COOK: Your Honor, if | could, wth
specific regard to this ruling, you nentioned the
indirect use. And | think that goes to a couple of
notions that are going to be heard later on with
respect to Dr. Balzer, in that Dr. Bal zer has been
gi ven these depositions and this is aside fromthe
i ssue of the defendants attenpting to substantively

I ntroduce these depositions before the jury, which |
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understand the Court has deni ed.

THE COURT: Yes.

MR COOK: But with regard to the
indirect use, | think that's nore properly addressed
wWith respect to the subsequent notions on the
i nterveni ng negligence, et cetera.

MR. HATTEN. Your Honor, the ruling --
indirect use is the sanme thing. |It's evidence we
can't cross-examne, it's evidence that we can't
subject to the usual rules, adm ssible evidence, and
that's why it isn't admssible in the first place.
It's not adm ssible. It can't be used.

And Judge Conway in that sane case, they
said, Well, we want to give these depositions to our
expert. He said, No, you can't do indirectly what I'm
not letting you do directly. You can't just go around
the rule in order to just wink at it. The rules are
t here because the evidence is inadm ssible.

THE COURT: Well, the notion is
granted. We'll work our way down to the others. At
this point | would tend to agree with the | ast
recitation.

MR. HATTEN. Thank you.

THE COURT: Now, having said that, it

| ooks like -- let's see, fromthe plaintiff's agenda
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listing on the first page was 1 through 17. | think
we' ve covered themall now. On the defendants
listing, their first page, was 1 through 18, and |
bel i eve we covered all those.

MR, HARTY: Yes, Your Honor.

THE COURT: Ckay. Second page, the
plaintiff's -- it looks like the only ones left --
there's no reason to address the brief. You-all were
very kind in sending me the information.

MR. HARTY: Right, Your Honor. There's
really no request for relief in there.

THE COURT: So 26 -- other than you'd
like me to believe that that's the | aw?

MR HARTY: Wat's that, Your Honor?

THE COURT: You'd like ne to believe
that's the | aw?

MR HARTY: Well, it is the law, Your
Honor. W just want to nmake sure you're up to date.

THE COURT: | have books. But, anyway,
you know, when | went to | aw school at West Virginia
Uni versity, you don't think we covered admralty and
maritime | aw?

So 26, 27, 28 and 29 on the plaintiff's
sheet, and | believe that it |ooks |ike 26, 27, 28,

and 29 on the defendants' sheet, second page. That's

Adans Harris Reporting, Inc.
Virginia Beach, Virginia




© 00 N oo O b~ W DN P

N N DN NN P P P PR PR R PR
g A W N P O © W N O O M W N P+ O

118

all we have left for right this mnute; is that

correct?
MR, COOK: Correct, Your Honor.
MR. HARTY: | believe so, Your Honor.
THE COURT: And those are what we m ght
call intertw ned?

MR, HATTEN.  Yes, Your Honor.

THE COURT: So | take it the plaintiff
has three of those, so why don't you just go first and
we'll try to kind of deal with them as best we can all
together. How does that sound?

MR. HARTY: Sure, Your Honor.

THE COURT: | guess they are sonewhat
rel at ed.

MR. HARTY: They are, Your Honor, and |
can start off with this. As you've probably already
pi cked up on and as has been indicated nmany tines by
Exxon's counsel even during this hearing, their --
their defense in this case is that the shipyard wasn't
negligent, that it was acting in a reasonabl e manner
based on the evidence that the shipyard had. They
woul d have preferred to be able to put on all kinds of
evi dence about what the Navy did so that they can show
that the Navy was acting what they would consider to

be reasonably based on the information that the Navy

Adans Harris Reporting, Inc.
Virginia Beach, Virginia




© 00 N oo O b~ W DN P

N N DN NN P P P PR PR R PR
g A W N P O © W N O O M W N P+ O

119

had.

Their expert, Dr. Cushing, is going to
cone into this case and he wants to be able to say,
This was the custom and practice at this tinme, and
this all ultimately revol ves around this issue, custom
and practice. And really what they're trying to do is
they're trying to resurrect -- as | nentioned in the
custom and practice brief, they're trying to resurrect
a hundred year told test that no | onger exists that
the Virginia Suprenme Court has conpletely rejected and
Sci ndia and every other maritime case has rejected. |
don't think they ever had the test to begin with, but
they certainly don't apply that test, and that is that
custom and practice is the state of the art, it is the
standard of care, it is the unbending test of
negl i gence. Robinson rejected that in the Virginia
Suprenme Court. The standard in nmaritinme lawis a
due- car e-under -t he-circunst ances approach. That is
not the standard.

What they want to do is they want to
cone in and they want to put on -- and it's becone
very apparent to ne. Honestly, | thought they wanted
evi dence of the shipyard' s negligence up until today.
Now it's becone very clear to ne that what they want

to do is they want to show that the shipyard was not

Adans Harris Reporting, Inc.
Virginia Beach, Virginia




© 00 N oo O b~ W DN P

N N DN NN P P P PR PR R PR
g A W N P O © W N O O M W N P+ O

120

negligent so that they can say, Therefore, Exxon was
not negligent.

Vell, the problemis we're dealing with
Exxon in this case. Exxon is the defendant, not the
shipyard. Exxon is the tort feasor that we have to
prove our claimagainst, not the shipyard. And
what ever the shipyard knew or didn't know in terns of
cust om and practice cannot be the standard of care for
what Exxon di d, because Exxon knew nore. Their own
di rector of safety says, W have had superi or
procedures in 1937, and even their biggest contractor,
Brown & Root, even though they had a fully integrated
I ndustrial hygi ene departnent and safety depart nent
and even though they were inplenenting all of the sane
sorts of control, Brown & Root deferred to us because
we had superior know edge of asbestos.

So this is not an issue of whether the
shi pyard was negligent or wasn't negligent. It's not
an i ssue of whether the Navy was or wasn't. It's an
i ssue of was Exxon negligent. And all of the evidence
gearing towards that cones down to the sinple issue of
what did they know and did they act as a prudent
busi ness, a prudent shi powner given what they knew.
And so all of these different issues of the duty to

i ntervene and the actual control test, all those cone
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I nto what does the shi powner know.

They want to confuse issues. They
pointed out rightly that we are not alleging the
turnover duty in this case. The turnover duty says
that the shipowner is entitled to rely upon the
experti se and know edge of a skillful stevedore in
determ ning what to warn that stevedore about when the
shi powner turns the ship over to him

But that's not the standard when you get
into the actual control test and into the duty to
i ntervene. As Exxon thenselves have said in their
responsive brief, | believe it was to our bench bri ef
that we submtted to you to digest all the books that
you have up there --

THE COURT: Lots of them

MR. HARTY: As Exxon itself said, the
duty to intervene has two prongs. Nunber one, did
Exxon have actual know edge of the dangerous
condition. Has nothing to do with shipyard know edge.
Does Exxon have actual know edge of the dangerous
condition. Nunber two, does Exxon have reason to
believe that the shipyard will not correct the
condition. Both of them hinge totally on Exxon's
knowl edge. Neither of them deal with what the

practice in the industry was. Neither of them deal
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with whether the shipyard had inpl enented procedures
or policies that it wasn't enforcing or was

enforcing. The fact is the duty to intervene focuses
only on that -- that narrow view of what is happening
in this instance on this ship, what are the shipyard's
wor kers doi ng, what does Exxon observe, and does Exxon
have reason to believe that the shipyard is going to
fix it.

And so that's really what this all cones
down to. Under the defendants' plan, under their
defense with this custom and practice they want to be
able to say to, Look, the Navy didn't know and didn't
enforce any controls. The shipyard didn't know or did
know and didn't force any controls. Nobody el se
enforced any controls. No other shipowner intervened
in circunstances like this, therefore, regardl ess of
what Exxon's know edge was, regardl ess of the
ci rcunstances of this particular case, regardl ess of
t he evidence that has cone in through the w tness
stand or through docunents, Exxon did not have a duty,
did not breach its duty because it acted in the
standard of care because that was the custom and
practi ce.

Al ternatively they cone in and say,

Look, everybody was negligent. The shipyard knew
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about it and didn't warn. The Navy knew about it and
didn't warn. Al the shipowners knew about it and
didn't warn. Nobody intervened, therefore, we get to
retreat to this whole herd nentality of custom and
practice and say, Therefore, nobody did it, so we
shoul dn't have had to do it. But it's that whole
process of erecting customand practice as the
standard of care and that's inproper in this case.

The only reason why the shipyard's
negl i gence or | ack of negligence would be relevant in
this case is if they could prove, as they kind of
started to indicate in their brief which got me off on
the wong track originally, that they can prove
alternate causation. But the only way they can prove
alternate causation is if it's an entirely superseding
cause. And every court has ruled that there are not

-- that the intervening negligence of a shipyard is
not a supersedi ng cause. Even in 905(b) cases they
said it's entirely possible that the shipowner and the
shi pyard are both concurrently negligent, but it's
only concurring negligence. And so that's the basis,
that's really the gravamen of our intervening
negl i gence brief of our response to their custom and
practice brief.

The superior know edge brief, the basis
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for that, and | regret that | didn't phrase that in
maybe a clearer way, but it is the fact that under the
duty to intervene and the active control duty, they
don't have the right to rely upon the expert and
know edgeabl e stevedore standard. They can't say,
Vell, we were relying on that when they were seeing
the practice -- the dangerous practice happening in
front of themand they knew that the shipyard wasn't
going to intervene. That's a different standard.
Active control is a different standard. Active
control standard is basically what would coul d cal
the invitee standard for premses liability in
Virginia. They have a duty -- they have a continued
duty to inspect under the active control duty and to
warn and protect.

And so that's really the gravanen of all
of our argunents. They can't be raising this control
and this customand practice up to a level of a
standard of care, and that none of this evidence about
t he shipyard, none of this evidence about the Navy is
rel evant apart fromthat.

MR. COCK: Your Honor, if I may, |
believe M. Bishop has sone points on this as well,
but if | could start.

THE COURT: Sur e.
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MR COOK: M. Harty's argunents really
go to the weight and not the admissibility of the
evidence here. If we |look at alternative causation,
we are entitled to fully argue that during the 30 plus
years -- excuse nme, 20 years of alleged exposure at
Newport News Shi pyard, that there was an alternative
cause for his disease other than his exposure or
potenti al exposure aboard defendants' vessels. No
court has ever excluded evidence of alternative
causation. In particular, plaintiff's counsel even
agreed just a few weeks ago, Your Honor, when we were
before you on the plea in bar, that M. Mrton only
wor ked on our vessels on occasion, so we're entitled
to raise that argunment with respect to the jury.

Now, dealing with the duty to intervene
and the active control issues, Your Honor, | think
plaintiff's counsel m scharacterizes the actual
standard under a duty to intervene. A vessel owner is
entitled to rely on the stevedore's expertise in the
first instance in the duty to intervene. That's what
Sci ndi a said, Your Honor, and the Fourth Crcuit
actually reversed a federal district court opinion
because they did not give that jury instruction at
trial.

When we | ook at the duty to intervene,
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the plaintiff has to prove actual know edge on the
part of the owner's representative on the ground in

t he shipyard of an obviously inprovident failure on
the part of the shipyard to protect the plaintiff in
this instance, Your Honor. And under that, what the
shi pyard knew and didn't know, and what precautions
they took or didn't take with respect to asbestos are
directly relevant to their cause of action.

Essentially what they're trying to do,
Your Honor, is they're trying to exclude any evi dence
of what the shipyard knew and what the shipyard did in
order to later on point to an absence of that evidence
and say, Look, no precautions were taken. The
shipyard didn't do anything. And in this instance
that's entirely incorrect, Your Honor.

Furt hernore, under the active control
duty, and this applies to both the duty to intervene
and the active control, when we point to the custom
and practice, we are not pointing to the unbendi ng
test of custom and practice, which previously held if
you establish this as a custom and practice, that's
di spositive of the case. That's not what we're
attenpting to do, Your Honor.

Due care can be determ ned and we can

certainly argue that in front of the jury, that due
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care i s based upon what others in that industry did
and what was done in simlar circunstances. What the
Navy knew, what their know edge -- what the Navy knew
and what precautions they took with respect to
asbestos, what the -- what the shipyard knew and what
the shipyard did with respect to protecting their
workers with respect to asbestos is directly rel evant
to whether or not defendants had a duty in this case,
and it's also directly relevant to whether or not
there was any potential breach of that duty, Your
Honor .

So, once again, | think they've kind of
m scharacterized the i ssue of one of intervening
negl i gence on the part of the shipyard. That's not
the case, one of the sophisticated user defense, which
they're trying to apply products liability Iaw, which
once again doesn't apply here, and | forget the third
very intertw ned issue, Your Honor. But under any
anal ysis of the duty to intervene under Scindia and
the active control duty under Scindia, Your Honor, we
are entitled to put this evidence in front of the jury.

MR. BI SHOP: Your Honor, briefly
following up on that, if we go back to the Scindia
deci sion, Justice Powel| and Justice Rehnquist in

their concurring opinion, Your Honor, said, | join the
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Court's opinion because | agree wth its basic thrust
pl acing the primary burden on the stevedore for
avoiding injuries caused by obvi ous hazards.

Now, that's very different, Your Honor,
than the products liability context, the sophisticated
pur chaser context in which the Court in Newport News
has addressed this issue previously with regard to a
product manufacturer who has a nondel egabl e duty to
warn. |In this instance the Suprene Court says, The
primary burden is on the stevedore, in this case
obvi ously the shipyard. Under the Court opinion, the
shi powner has no general duty by way of supervision or
I nspection to exercise reasonable care to discover
dangerous conditions that develop within the confines
of the cargo operations that are assigned to the
st evedor e.

So for purposes of the duty to
intervene, if we could substitute Newport News for
that, we'd understand in their repair activities we
didn't have a general duty by way of supervision or
I nspection to exercise reasonable care to discover
dangerous conditions to develop within those repair --
those repair activities.

Justice Rehnqui st and Justice Powell go

on to state that in describing why they had difficulty
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and as did the majority of the Court with the general
reasonability standard that had been enunci ated by the
circuit court below they said, But when, in a suit by
a longshorenman, a jury is presented with a single
guestion, whether it was reasonable for the shi powner
to fail to take action concerning a particul ar obvi ous
hazard, the jury will quite likely find liability. If
such an outconme was to becone the norm negligent
stevedores woul d be receiving wndfall recoveries in
the formof reinbursenent for the statutory benefit
paynents made to the injured | ongshoreman. This woul d
decrease significantly the incentives toward the
safety of the party in the best position to prevent

i njuries and undercut the primary responsibility of
that party for insuring safety.

And the Suprenme Court in its mgjority
opi ni on, Your Honor, said, W are of the viewthat
absent contract provisions, positive |law or customto
the contrary, none of which has been cited to us in
this case, the shipowner has no general duty by way of
supervi sion or inspection to exercise reasonable care
to di scover dangerous conditions that develop within
the confines of the cargo operations that are assignhed
to the stevedore.

And as plaintiff's counsel pointed out
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to the Court in the prior hearing, Your Honor, on
Oct ober 9th, the shipyard' s work is construction and
repair of vessels. That's their sole |ine of
busi ness. Exxon's work is the production of oil, the
marketing of oil, the transportation of oil. The
repair of ships and the mai ntenance of ships is
incidental to that, but it's not their |ine of work.

And what the plaintiffs wants to
institute here is to say, Wll, if anybody in Exxon
knows anything -- knows sonet hi ng about asbestos
anywhere in the system-- you know how many hazards
there are at a shipyard, Your Honor, that the shipyard
is the -- is the person who has the expertise in that.
That's why conpanies |ike Exxon bring their ships to
Newport News which had the reputation as the best
comercial shipyard in the world, certainly in the
United States, if not in the world.

THE COURT: Are you saying it doesn't
now?

MR BISHOP: | think it does, Your
Honor. | think it does now for Navy shi ps.

MR. ARMSTRONG We agreed not to talk
about after 1980.

THE COURT: Ckay.

MR. BISHOP: In this instance, Your
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Honor --

THE COURT: | recall | was involved in
sone suit over some Exxon ships. | think | need to
recuse nyself. There was a design defect. Sone
sailor fell and got hurt. | had forgotten about that.
| think that may have prejudiced ne.

MR. BI SHOP: This instance, Your Honor,
the nexus to Exxon is a single port engi neer who's
responsible for trying to make sure that the vessel
cones in, that it gets all these repairs done. He
signs off on the repairs so the vessel can get out of
t he yard.

And what plaintiffs want to be able to
say is, No, we can't put in evidence about what the
actual workplace practices were of the shipyard that
give rise to the consideration of whether we, the port
engi neer at site, had actual know edge that there was
an inprovident work practice that gave rise to a
hazard that created the injury in this case to the
plaintiff. No, you shouldn't be able to put in
evidence of that. You shouldn't be able to put in
evi dence to understand what the shipyard knew and what
they were doing to consider whether in this limted
i nstance Exxon woul d have a responsibility because it

was an i nprovident work practice, obviously, that's an

Adans Harris Reporting, Inc.
Virginia Beach, Virginia




© 00 N oo O b~ W DN P

N N DN NN P P P PR PR R PR
g A W N P O © W N O O M W N P+ O

132

obvi ously inprovident work practice known to the port
engi neer that gave rise to the injury of the plaintiff
in this case.

The duty to intervene, Your Honor --
what they're trying to say is that the custom and
practice of the |argest shipowner in the world, the
United States Navy, that brought ships on a regular
basis to Newport News, they didn't have one port
engi neer there, Your Honor, they had 300. The
supervi sor of shipbuilding for the United States Navy
had 300 people at Newport News Shi pbuil di ng and
Drydock Conpany, and not one of them ever intervened
to stop the repair practices of Newport News ship.

THE COURT: Here's one thing I'd like to
guote | discovered when | was readi ng sonething for no
apparent reason. A custom shown to be a negligent
customis not adm ssible to show due care. How s that
sound?

MR, COOK: Your Honor, ny problemwth

that is that it assunmes that the customis negligent.

THE COURT: Well, we're not -- trust ne,
when | was going through all this, I'mlooking at
this. And, of course, I'mnot real sure how you-al

don't get into sonething with the shipyard with the

duty to intervene.
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Now, the actual operations appears, and
| hate to quote your own cases, M. Harty, but can
here? Davis, the Court held that under the active
operations duties a | ongshore worker was not held to
be an experienced expert | ongshore worker as a matter
of law regardl ess of his or her actual qualifications.

W agree with that?

MR. HARTY: Right.

THE COURT: So on the actual operations
we don't care what the |ongshoreman did or didn't know
or what the shipyard did or didn't know.

Now, the problem|'ve got on the duty to
I ntervene i s you've got the actual know edge, but
there appears to be still some vestigial issues here.

Let's see, The rule relieving vessels
fromthis general duty to intervene rests upon the
justifiable expectations of the vessel that the
stevedore woul d performw th reasonabl e conpetence and
see to the safety of the cargo operation, which
requires the stevedore, as a | ongshoreman's enpl oyer,
to provide a reasonably safe place to work and take
saf equards necessary to avoid injuries. That's
How ett. Now, absent actual know edge of the hazard,
obviously the duty to warn may attach only if you' ve

got to exercise reasonable care to place a shipowner
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upon obligation to inspect or discover the hazard's
exi st ence.

So | think | agree with the active
operation, it doesn't nmake any difference what the
shi pyard knew or didn't know. But if you're talking
about the duty to intervene, don't you have to show
you knew about it? | nean, they had actual know edge,
but they al so knew that the shipyard wouldn't do
anyt hi ng.

MR. HARTY: Your Honor, | think can
respond to that in two ways. First of all, all these
cases they have read and all these passages of cases
that they read about duty to intervene, the onus is
upon the shipyard in the first instance. That is
al ready taken into account by the fact that under the
duty to intervene the shipowner had to have actua
know edge.

THE COURT: Right.

MR. HARTY: The first instance that the
Court was tal king about was that we're not going to
| mpose a continuing duty to i nspect on the shi powner
during stevedoring operation. That's the first
I nstance. They're saying, Shipowner, you don't have a
continuing duty to inspect once the ship repair has

started. Now, assuming that the --
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THE COURT: In the turnover?

MR. HATTEN:  Tur nover.

MR. HARTY:. Assum ng that there was one
and that the active operation doesn't happen, then
we're not arguing that they had a continuing duty to
inspect if that is what the duty turns out to be, the
duty to intervene. Wat we are saying is that the
hazard was open and obvious to them apart fromthe
continuing duty to inspect.

THE COURT: Right.

MR. HARTY: It was apparent to them So
once it becane apparent to them then they have to
know whet her -- they have to act if the shipyard is
not acting to correct this.

THE COURT: That's like if you have the
open hatch, it's obviously an open hatch. You know
it's an open hatch. Now, can you not rely on the
shi pyard to have people to know not to step into an
open hatch?

MR. HARTY: You can.

THE COURT: | nean, do they have to put
up little yell ow wet deck signs?

MR, HARTY: Sure.

THE COURT: Just wondering, can you not

assune that these guys are not going to step into an
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open deck?

MR. HARTY: You can assune it up to the
poi nt that you know that they're not going to.

THE COURT: That's ny point. Don't you
have to show that they would know -- |ike, for
i nstance, you'd have to show that the shipyard doesn't
use respirators or doesn't use any safety procedures.

MR HARTY: Wich we will show that.

THE COURT: That's kind of --

MR. HARTY: The way we show that, though,
isn't whether the shipyard had a policy of respirator
use or whether the shipyard knew in 1934 about the
hazards of asbestos. That's not how you showit. You
show it by all the witnesses in this courtroom sayi ng,
Nobody was using it and it was apparent to the
shi powner and everybody el se who happened to step onto
that ship that there was no cordoning off, and
Tonpkins did say he saw no cordoni ng off of any
spaces, there were no wet nethods being used, there
were no respirators being used and there were no ot her
asbestos control procedures. And that's actual work
practices on the ship and it's not just a single port
engineer, it is Exxon. Exxon knew.

Exxon knew this was wong, and their

nmedi cal departnent knew it was wong, and their safety
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departnment knew it was wong, and their director of
safety said it was -- that all of those provisions and
all of those rules and all of these controls that
applied to the refineries applied to their marine
operations as well. Their contracting departnment knew
and their marine construction and repair division

knew. And so it's not a single port engineer, it is
Exxon knew.

And Exxon saw, not on a single occasion,
not with a single port engi neer, Exxon saw on many
occasi ons over the course of two decades fromthe
1960s to at |east 1978, according to the testinony in
this case, many different port engineers on different
ships at different tinmes of ships that Mdrton was on,
no controls, never, never any controls. And so at
sone point along that way -- and we're not even
tal ki ng about the 1950s when the shipyard was wor ki ng
on Exxon ships before Mdrton cane on the scene.

And so, Your Honor, you're right in the
sense that you do have to | ook at what the shipyard
was doing, but it's not a matter of what corporate
shi pyard was doing as a corporate entity or what its
know edge was, it's a matter of was the shipyard
correcting this problemin this instance on this ship,

and that's why the shipyard' s negligence as a
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corporate entity is totally irrelevant. That doesn't
matter to the duty to intervene.

In this instance, the Davis case, a guy
goes out, crew nmenber goes out and sprays the deck in
subfreezing tenperatures and ices up the deck. | know
that's an active operation case.

THE COURT: Yeah.

MR. HARTY: But it's for a hypothetical
here. It doesn't matter if the shipowner or the
shi pyard, either one of them had a policy not to
spray down the deck in subfreezing tenperatures, what
matters is that he did and that nobody marked the
deck, nobody threw any cenment or dust or sawdust or
what ever to --

THE COURT: No sign in Spanish or
anyt hi ng?

MR. HARTY: Right, exactly. Piso
noj ado. No piso npjado sign.

But the issue is what did the shipyard
do in this instance on this ship. And they can't show
-- they can bring in testinony, they're certainly
wel cone to bring in their port engineers to say, Wit,
wait, wait, wait, wait. W did see all this. They're
certainly welconme to bring in a witness to say, Look,

|"ma port engineer and | didn't know anyt hi ng about
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this and you can't show that | knew anythi ng about
this, but they're not bringing a port engineer.
They're certainly welcone to bring soneone into
contest their own negligence.

What they're trying to do is cloud the
i ssue by bringing in all of this other extraneous
stuff without the shipyard customor practice, which
really is not relevant to this issue.

MR. HATTEN: Can | suppl enent?

THE COURT: Junp up any tinme you want.

MR. HATTEN. Every one of these ships
has got a crew, every one of these ships has got a
master. Menbers of the crew stay onboard and perform
wor k. The port engineer is there. And so these shi ps,
14 of them lots of crew, lots of officers, port
engi neers, Exxon has not conme up with one w tness, not
one witness who said that he saw any safety procedures
ever going on at the Newport News Shi pyard on any of
t hese ships. They have not cone up with a single
person at the shipyard who is going to -- who has
offered any testinony that all this was in place on
t hese ships and that M. Mirton is wong, that the
estimators are wong, that the other coworkers are
wrong, that when M. Mrton was on these ships there

was safety procedures on these ships. W have a
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uni form set of testinony by the witnesses for Exxon,
the witnesses for the shipyard that this was not
happeni ng when M. Mrrton was on the ship. No one has
cone in and contradicted that.

So the fact that there may have been
negl i gence by the Newport News Shipyard in enforcing
Its own procedures and regul ati ons, because surely if

t hat was happeni ng sonebody would conme forward and say

that this -- this was happening. There's no wtness
that has said that. So if -- if their own people are
saying they don't see it, never sawit, then -- and we

have up until 1967, Judge, before this -- the hint of
any procedure for anybody at the shipyard, and he's
wor ki ng there on Exxon ships up before 1967 and two of
t hese big jobs he worked on, the BOSTON and t he
BALTI MORE are before '67, before there's ever even a
pi ece of paper in the file that says there's a
procedure, nmuch | ess whether the procedure is being
enforced or not. But whether it's '67, '73, '74, no
one has conme forward with any testinony that any --
any protection was being provided to the workers on
t hese shi ps.

This is not alternate causation. That's
a very different thing. The defense -- the asbestos

manuf acturers tal k about alternate causati on because
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they'Il say it was product X, not product Y that
caused the issue. No, it's the sane asbestos. This
I s Exxon's asbestos. This is Exxon's asbestos

turbi nes, Exxon's asbestos pipes, Exxon's asbestos
covered equi pnent that is being repaired and the
asbestos is being set free in the environnent.

THE COURT: | didn't see it, but |
assune every exposure counts?

MR. HATTEN. Yes, sir, every exposure.

THE COURT: | didn't see any notions on
t hat .

MR. HATTEN. No, they've given up on
t hat .

So it's not alternate causation. \Wat
this is is dual responsibility. And dual
responsibility on the active control on a daily
ongoi ng basis, and dual responsibility, backup
responsibility when the -- when the procedures are not
bei ng taken.

| told WIIl yesterday, and | think this
applies, this duty to intervene is not really
dissimlar fromthe |ast clear chance doctrine in an
autonobi l e case. You know, you've got negligence
right here that all these wi tnesses are sayi ng nobody

I s doing anything. And so then the evidence is that
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Exxon had all this sophistication and then didn't
respond either. And, in fact, they didn't even tell
their port engineers. This is really not even a case
about the port engineer knowi ng about it. Their port
engi neer has already testified nobody told himeither.

THE COURT: Let nme ask you, are you-all
pl anni ng on having to prove actual knowl edge in this
case?

MR. HATTEN. W are going to prove
actual know edge.

THE COURT: Not shoul d- have know edge?

MR. HATTEN: We're going to prove actual
know edge and shoul d have known. W' re going to prove
actual know edge on the defendant, on the defendant
Exxon.

THE COURT: Yeabh.

MR. HATTEN: And because of their actual
knowl edge, they should have trained their port
engi neers and their crews and so forth.

But, as a matter of fact, in this
conflict, M. Hammond said --

THE COURT: Well, | may be getting ahead
of nyself, but | was thinking that basically are you
telling me that if you don't prove actual know edge,

you | ose?

Adans Harris Reporting, Inc.
Virginia Beach, Virginia




© 00 N oo O b~ W DN P

N N DN NN P P P PR PR R PR
g A W N P O © W N O O M W N P+ O

143

MR. HATTEN. |'mgoing to prove actua
knowl edge on Exxon. |'mnot going to rely just on
shoul d have known for Exxon. According to their
safety person, if there was any visible dust on ships
or anyplace else at all, all these procedures should
have been taken.

THE COURT: Well, the reason | ask is
we've got two or three different blades on that
particul ar question. But if the case is actual
knowl edge then, you know, what the shipyard' s
practices were, period, doesn't nake a whole | ot of
difference at that point. | nean, that's -- you
cannot be the one who knows nore than everybody el se
and we know it's dangerous but we're not going to tell
anybody at that point.

But that poses a problem Cearly you
can't then cone in and say, Well, this is what
everybody was doing at the tine. And if they can
prove that out of all the world you're the one --

MR. HATTEN: That's our case.

THE COURT: Well, good. 1've been
reading for the last week and a half and | mssed it.

MR. HATTEN. We don't think you have to
go to the literature or anything else to show the

knowl edge of Exxon. Their person -- their head of
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safety said that all this control about asbestos
applied to ships as well as to their refinery, and so
we are really making an actual know edge case.

THE COURT: Isn't this a refinery
noti on?

MR. HATTEN. We haven't gotten there yet.

MR, COOK: W junped ahead to that one,
Your Honor.

THE COURT: Yeabh.

MR. HATTEN: We are nmaking an actua
knowl edge case, yes, sir.

MR. HARTY: The refinery notion, Your
Honor, is conbined into their custom and practice
notion, and if | can say one other thing.

THE COURT: Sure. Well, exclude as to --

MR. HARTY: Right. That's folded into
the custom and practi ce.

If | can say one other thing. Wen M.
Cook was arguing he said -- he said sonething that
really | think shows where they're going with this,
and that is he said due care is determ ned by what
others did, and that's resurrecting the unbendi ng test
of negligence. That's custom and practice.

THE COURT: Just fromthe Virginia case

that | read to you, it's Lynchburg Gas versus Janes
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Sale. Actually, | don't knowif it was in your brief.

MR HARTY: | don't think | did.

THE COURT: How d you m ss that one?
Vell, | tell you, a judicial secret as to what | was
| ooking for, which is there's a difference between
whet her the evidence is successful or whether it's
adm ssi ble. And, you know, the adm ssible part froma
j udge's perspective nakes this trial |ast another
week. So not that that's nmy goal, but, you know.

But this one, it's a gas conpany case.
| think at that point the -- it is 160 Virginia 783.
It's the same Iine of cases with the unbending rule.
They struck the evidence of the defendant in the case
relating to the custompertaining to the Gty of
Lynchburg. The reason was that no custom coul d excuse
t he defendant under the facts stated from not having
made an inspection when it permtted the gas to be
i ntroduced under the circunstances set forth.

Qobvi ously, as you m ght guess, sonebody
got bl own up here.

No error was commtted by the Court in
striking out the evidence. A customso fraught with
danger was of itself sufficient to have put the
def endant upon notice and cast upon it at |east the

observance of ordinary care. The custom shown to be a
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negligent customis not adm ssible to show due care.

MR. HATTEN:  Your Honor, we actually
t hought that this evidence was being offered to try to
show -- he's kind of arguing it both ways. He's
saying this is alternate causation, the negligence of
the shipyard. W were going to cone in here and
stipul ate the shi pyard was negligent.

THE COURT: | was waiting for you to
of fer sone argunent fromyour law firmthat says it
was not .

MR. HATTEN. |'m not saying they weren't
negligent. No, | think the shipyard was negligent.
That's ny personal belief and 1'd be happy to enter
into a stipulation that the shipyard was negli gent.

But the shipyard' s negligence is
concurring negligence. That's why it has never been
permtted and that's why alternate causation doesn't
wor k because the shipyard is not doing exactly the
sanme thing that we are blam ng on Exxon. They're not
war ni ng, they're not protecting, and they're not
providing the plaintiff with information to avoid
breat hi ng sonething that's going to end up killing
hi m

So, you know, to the extent that that

hel ps the Court, |I'm happy to nmake that stipul ation.
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But based upon what | hear, that doesn't satisfy them
that the shipyard was negligent.

THE COURT: Well, not their point.

MR. HATTEN:. So that apparently is not
their point. But this is not intervening negligence,
it's just concurring negligence, but it's also not
alternate causation. That's just a msnonmer as to
what this is.

And the testinony of the w tnesses at
Newport News Ship is that their port engi neer has got
total control of that ship from beginning to end, and
that if he ain't happy, ain't nobody happy, and that's
the person that they' ve got to please every day.

MR. ARMSTRONG.  Your Honor, if | m ght
of fer a remark.

THE COURT: Yes, sir. Conme on up.

MR. ARMSTRONG | think plaintiffs w sh
naturally to rely on the testinony of M. Hammond and
use that, if you wll, as the unbending test. But I
think in any assessnent, that testinony, if it's
adm ssible, m ght be relevant, but not concl usive.
And ot her evi dence about what other people in the
i ndustry at the tinme were doing in reaction to
knowl edge about asbestos hazards from what was

avail able at any particular point in tinme wuld be
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relevant for the jury's assessnent of whether any
particul ar custom and practice was negligent or
appropriate. And there's going to be testinony,
obvi ously, fromthe experts about what the state of
the art m ght have been in the 1960s and 1970s as
knowl edge expanded.

M. Hamond -- | don't think there's
going to be any evidence M. Hanmond was ever on any
of these ships at Newport News, ever had any
observation of what happened when M. Mrton was on
any of these ships. And so what they wish to do is to
i mpute M. Hamond' s knowl edge and assune what he
m ght have concl uded had he seen sonet hi ng.

But actual know edge, | believe, in this
context is what is the actual know edge on the part of
the port engineer or other representative of the
shi powner who happens to be there. And | just offered
two possible scenarios in a 905(b) context. One is
the typical one where you have a port engi neer whose
primary job is to nake sure that they don't put the
propel I er on backwards and ot her engi neering ki nds of
i ssues. He is not an industrial hygienist typically.
And | don't think there's any case under this |line of
authority that says the shipowner's representative for

t he purposes of duty to intervene now has to be
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gl obal Il y knowl edgeabl e about everything that every
nook and cranty of the corporation m ght know.

Anot her scenario, you don't have a
mechani cal guy, but for whatever reason they send the
I ndustrial hygienist to go down to see what's goi ng
on. And that industrial hygienist has no clue about
the fact that if you're working a particular w nch
with a hawser you need to have two or three nen on the
line. But sonme mate who works for the conpany but who
isn't present m ght know about that work practice.
Actual know edge has to be neasured by the know edge
of the individual who happens to be there.

Now, | think on the adm ssibility issue,
whi ch you're really being asked to decide here, the
gquestion ought to be whether the evidence about what
others in the business at the tinme having presumably
t he knowl edge about what was in the nedical literature
germane to these and others hazards, what was their
response to that, because it's relevant to what a port
engi neer who's not a certified industrial hygienist,
that's not his trade or profession, what woul d that
i ndi vi dual regard as obviously inprovident. And, you
know, | think there's going to be evidence on various
sides of that.

But that's the question this jury is
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going to have to in the end address. Wat would a
reasonabl e i ndi vidual, not necessarily having all the
knowl edge of the Library of Congress, but would a
reasonabl e i ndi vidual regard as obviously inprovident,
whether it's an open hatch or a cloud of dust or an
exposed wire or whatever it mght be. And on that

I ssue in this context, the evidence of what other
responsi bl e people in the business were doi ng, what
their take on those kinds of circunstances was is at

| east relevant to the question the jury has to
address. M. Hammond's testinony by itself is not the
end of it.

MR. HATTEN: Your Honor, we're not
tal ki ng about an individual. W're talking about the
director of safety, M. Hamond, and he says this
applies to ships. Wen asked by his corporate
superiors to wite a sunmary about what they had been
doi ng and shoul d have been doing he says, W knewit,
we knew it should apply on ships. And he didn't tel
any port engineers and no port engineer is going to
cone in this courtroomand say he was ever told
anything. That's because Exxon never actually
| npl emrented the know edge of Exxon -- M. Hamond and
the safety departnent. They never had the first

procedures for their ships, for their crews, for their--
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for anybody until the md 1980s, 15 years after --
after OSHA.

So what you have is a corporation that
has a duty to train its people and to have its people
knowl edgeabl e on these ships. And so it's not the
i ndi vi dual know edge of that port engineer. He's
dead. We can't take his deposition. Wat we do know
is that corporate know edge of the conpany, what we do
know i s what the corporate head of safety says that
everybody was supposed to do that never got to -- to
the port engineer, never got to M. Morton.

And so, you know, here we have a whol e
shi pl oad of peopl e being exposed to asbestos. The
shi pyard is not doing what they're supposed to be
doi ng, Exxon's not doing what they're supposed to be
doing. M. Mirtonis in there putting in lights and
putting on heater bars and doing what he's supposed to
do as an electrician. And they've got two peopl e,
responsi bl e people, the owner of the ship, got control
of the ship, and which their own director says has
total control of all the repairs in every activity and
is responsible for safety, and their own manual says
the port engineer is responsible for safety of the
shi pyard workers, in their own nanuals. The head of

safety says what they should be doing and they're not
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doing it.

So this is a case about actual know edge
of Exxon, and actual know edge trunps custom and
practice. It just trunps it. You can't go in and
say, | knew that this was dangerous, | knew | shoul d
have warned them but nobody el se was doing it so
figured nobody woul d ever blanme ne because -- just
because | knew nore than anybody el se. Wll, when you
know nore than anybody el se, you' ve got a duty to open
your nouth, you' ve got a duty to say what you know,
and that is what the case is all about.

This isn't a case of state of the art.

It has nothing do with the state of the art. This is
a case about actual know edge not being transferred to
a port engineer. It's a case about Newport News

Shi pyard not enforcing its own procedures, and how

|l ong they knew it doesn't nmake any difference. Wat
procedures they had in the drawer don't nmke any
difference. What procedures m ght have applied on a
Navy ship doesn't make any difference.

The issue is what was going on in on
t hese ships where M. Mrton was. And there isn't
anybody that testified that there were any procedures
that affected himon the Navy ships, there were no

procedures on the conmercial ships, the other
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conmercial ships, there were no procedures on the
Exxon shi ps.

And so because | don't have to prove the
whole liability, |I just have to prove a corner of that
pi ece of paper or that liability, the issue should
concentrate here about what did Exxon know. If they
knew it, then they can't rely on these other people
when it's not being done. And so we can inpugn that
to the port engineer. And | -- and it's not the
knowl edge of an individual, it's corporate know edge.
We're not suing John Ireland. W're suing the people
that failed to train him so he would see this is
obvi ous.

When the people in this courtroom comne
in here and say, We're ripping off asbestos with
kni ves and hamrers and saws and you coul dn't see
across the roomand their safety person has a neno
right in the file that says it applies to ships and if
there's any visible dust at all you' ve got to do al
this, this is an actual know edge case. |'m not going
to the literature to find out whether a warning shoul d
have been done. 1'mgoing right to Exxon's files, and
that's why Newport News Ship's know edge is not
i mportant.

THE COURT: Yes, sSir.
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MR. ARMSTRONG  Your Honor, two brief
points, if | may. First, M. Hatten has asserted that
Exxon as a corporation had a duty to educate its port
engi neers in these matters of industrial hygiene. [|'m
not aware of anything under 905(b) that inposes a duty
of educati on,

It -- there are many possi bl e scenarios
under which a shi powner m ght have a crew nenber |eft
onboard. That crew nenber coul d be an abl e-bodi ed
seaman, that crew nenber could be the chief engineer,
whoever. | think the test under 905(b) m ght be
anal ogous to the last clear chance. It's the
know edge that individual happens to have when he or
she observes sone conditions.

THE COURT: Let ne ask you a question.
Does 905(b) inpose liability on the master of the
vessel or the owner?

MR. ARMSTRONG It's on the vessel,
whi ch the definition of vessel includes the
shipowner. But | think it's -- the reality of the
worl d, of course, is that the shipowner is a
corporation. It has to act through individuals. And
so it's the know edge of those individuals that
matters.

And | don't think there's any learning --
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and |'ve | ooked at the cases on this, and I am not
aware of anything that says if the shi powner has
someone onboard, that individual has to be educated in
all the possible safety issues that m ght be arising.

THE COURT: Well, aren't we goi ng back
and revisit the EXXON VALDEZ prohibition | just nade,
that it wasn't really Exxon's fault, it was the
al coholic captain? The only thing I can say, and |
have no idea where we're going to go with that, but |
can see an argunent to the jury that it's not Exxon's
fault because the master or the port engineer didn't
know sonet hing, and that's kind of back to that M.
Springs nonent | had in the other trial. Go ahead.

MR. ARMSTRONG | think that's the point
' m maki ng, Your Honor, is that the corporation --
maybe it's an issue that needs further exploration
here. But | don't think we can let it pass w thout
notice. | don't think there is an obligation on the
part of the shi powner to educate whoever of its crew
or other representatives who are |eft aboard or send
aboard because the primary responsibility of course is
on the shipyard.

And so the idea, | think, under the |aw
is if the shipowner sends a representative, let's just

say they've got an issue with the propul sion system
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and they send out sone fellow who's just a genius on
bul | gears and propellers, doesn't know a thing about
el ectrical. But the idea that, therefore, that

i ndi vidual -- now, before you go, you' ve got to take a
class in electrical safety issues and industri al

hygi ene, | don't think that's the | aw.

| think the lawis that if the shipowner
has soneone around and if that individual sees
sonet hing that that individual perceives as obviously
i mprovi dent, you know, your open hatch exanpl e m ght
be --

THE COURT: | only used it because it
happens a | ot.

MR. ARMSTRONG Right, and then that
woul d conme up. But where you have sonething that's
technical in the sense that this is, what would a
reasonabl e person with, you know, whatever his or her
background and know edge be if they observed soneone
beati ng away at asbestos insulation, | think that's an
open gquestion. And you can't answer that question
just by saying, well, never m nd about the person who
was actually there. Let's talk about what m ght have
been the case if this other fellow, Ji mHamond, had
been there. That's constructive know edge, that's not

actual know edge.
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But I think I have indicated the point.
| don't think that the case |law indicates that there
IS on the corporate shipowner's part an obligation to
educate the people it happens to | eave aboard or send
aboard fromall of the possible hazards that m ght
arise during a particular ship repair. It's nore of a
you take -- you take the individual you get.

The second point | wanted to nake, Your
Honor, is there is a distinction between what a
conpany mi ght have as its own work practices and what
m ght be regarded as a reasonable standard. | would
cite as an exanple all of the oil refineries that |
have visited have a speed limt of 15 mles an hour.
Now, does that nmean that if sonmeone who has a
famliarity with that goes to, let's say, the Newport
News yard where there mght be a speed limt --
don't know what it is. Let's just say it's 20 or 25
mles an hour. | don't think you can make the kind of
| ogi cal argunment that M. Hatten is drawing here to
say, Well, you know perfectly well that on the
refineries you have a 15 mle an hour speed limt,
therefore, you would have to know that it's
| nprovident to have a 20 mle per hour speed |imt.
That's not necessarily the case.

On the other hand, if you say, Well,
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saw sone guy tearing around, you know, in a car going
way too fast, whatever that mght be, 20 mles an hour
or 50 mles an hour, that m ght be a different set of
facts. But here we have a situation where the point --
again, getting back to the evidentiary issue at hand,
"' mnot even sure that M. Hammond's testinony is

rel evant to the question of what that port engineer
knew.

But assum ng for the sake of discussion
that M. Hammond's testinony is relevant, it is
equally relevant to have the testinony of what the
custom and practice about dealing with these asbestos
hazards m ght have been anong those who are
knowl edgeabl e, and then both sides can have their
argunents and the jury is going to have all the
pertinent information fromwhich to draw the
conclusion that it's being asked to draw.

THE COURT: | do renenber now | had an
Exxon case once. It apparently was sone hatch thing
t hat was supposed to open up, and sonebody stepped on
it and it opened down and there was water bel ow, the
ocean. There was sone desi gn defect thing.

You want to tal k about the refinery
people while we're here? W'Il give M. Hatten a

chance to sit down again, but | mssed that part about
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excluding the practices and procedures at the refineries.

MR, COOK: Your Honor, it really goes to
what M. Arnstrong was already tal king about. Really
the issue here is the know edge, the custom and
practices at the shipyard and whet her that woul d be
obviously inprovident. | think it's really been
addressed in fair part though so far.

| do have sone other issues w th what
the plaintiffs have said.

THE COURT: Go ahead.

MR, COOK: Essentially |I guess ny
problemw th what M. Hatten -- his position on this
case is that it really is a double standard that he's
trying to inpose. He's trying to point to corporate
know edge of Exxon and at the sane time he's trying to
conpletely ignore any of the policy issues that were
made by the shipyard and the practices and procedures
that were inplenented by the shipyard.

So really with respect to the duty to
intervene, M. Hatten is not trying to address in the
ship context as far as what a port engi neer on that
ship would do. He's trying to address it at the
corporate | evel saying Exxon had this know edge and
t heref ore Exxon brought ships into the shipyard and

woul d have to intervene. By that token, if that's
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what he's attenpting to do, then the know edge of the
shipyard is directly relevant to those all egations,
because that indicates that the shipyard was taking
precautions at that global |evel upon which the

shi powner has a right to rely in the first instance,
Your Honor.

Furthernore, and referring specifically
to what M. Arnstrong had said earlier with respect to
the fact that it is the port engineer on the ground
that has to have the know edge, Your Honor, | think in
the case of G eenwood, which I nentioned earlier, it's
a Fifth Grcuit case, 111 F. 3d 1239, that states that
the definition of obviously inprovident is obvious to
anyone. And it really is a situation that -- you
know, M. Hatten uses the exanple of the last clear
chance doctrine. You have to have soneone in that
position who has that knowl edge to recognize it in
order to step in on a last clear chance doctrine.

| think the Fifth Grcuit decision in
Greenwood is directly on point with that issue, Your
Honor, that the actual know edge standard is actual
knowl edge of an obvi ously inprovident standard or
obviously inprovident failure on the part of the ship

-- shipyard in this instance and that obviously

I nprovident is in fact obvious to anyone.
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Now, M. Hatten also pointed to
supervi sion workers. And | would refer the Court
specifically to the hearing of October 9th where M.
Hatten stated, In the testinony by M. Mrton he
testified that -- did you ever receive any supervision
from anyone ot her than Newport News personnel while
wor ki ng on the Exxon vessels. No, | didn't. | don't
recall. So the testinony of the plaintiff is that
he's getting his day-to-day supervision from Newport
News Shi pyard supervi sors.

That was M. Hatten's position | ast
week. | agree with that position. M. Mrton was
supervi sed by Newport News Shi pyard enpl oyees on daily
basis. And as we go through this, Your Honor, the
custom and practices of those supervisors is directly
rel evant to a reasonable standard in particul ar under
the duty to intervene where the defendant has a ri ght
torely on the shipyard in the first instance.

Plaintiff's counsel also referred to M.
Tonpki ns and M. Tonpkins says that he was unaware of
any cordoning off. There was no testinony with
respect to any other precautions, Your Honor, such as
respirators, ventilators, et cetera. And in
particul ar when we look at plaintiff's expert wtness,

M. Ware, M. Ware testified that there was
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ventilation used in the engine roons aboard the Esso
and Exxon vessel s throughout the 1960s and 1970s. |
believe he testified it was a Coast QGuard requirenent,
but I would have to go back to that, Your Honor, and
he was unaware of any tine when that requirenent woul d
have been vi ol at ed.

Furthernore, plaintiff's witness M.
Scruggs testified that there were wet-down procedures
used with respect to insulation in the 1960s.

There's also a reference to crew
menbers. There's no evidence in this case, Your
Honor, that there were any crew nenbers present in the
sane area as M. Mirton. Never testified once during
his deposition on that, and there are no witnesses in
this case that can place M. Mirton in the sane place
or the sane area of any ship as any crew nenbers of
def endant s.

And | don't want to go back over ground
that's already been covered, Your Honor.

THE COURT: All right.

MR. HATTEN.  Your Honor, there's not one
shred of evidence that Exxon knew anyt hi ng about what
Newport News knew or what Newport News was doing. In
fact, the opposite is true. |If Exxon had known what

was going on on their ships, the presunption is M.
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Hamond woul d have fli pped over and sent sonebody in
here to do sonething about it. So there's no evidence
what soever that Exxon relied on or ever knew what
Newport News knew.

Now, why is that inportant? Because it
goes back to that simlar issue about why you can't
have a sophisticated user defense in a product
liability case, the WIllis case. M. Bishop renenbers
t hat case because he represented Celotex in that
case. And they went up and they said, W should be
able to show what the Newport News Shipyard knew. And
the Fourth Crcuit said, No, you can't show what
Newport News Shi pyard knew, unless you can show t he
def endant relied on that.

There's no evi dence what soever that
Exxon relied on any know edge of the Newport News Ship
or they ever even knewit. There were OSHA
regul ations in place as of 1971 that Exxon was
responsi ble for and that the shipyard was responsible
for. They -- they knew that procedures had to be
fol |l owed when asbest os was bei ng used, but they had
known it since the 40s. W're going back way beyond
t hat .

And whet her or not the port engineer who

Is the person in charge of the whole ship -- you know,
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this exanpl e about whether or not a -- a propeller
engi neer is supposed to know what an el ectrician does,
that m ght be fine and good. But the ship repair

i nspector, he's responsible for the whole ship. He
can't cone in here and say, They didn't teach ne about
nitroglycerin. He can't conme in here and say, They
didn't teach ne about explosive gas. You' ve got a
carcinogen that is considered by everybody to be an
ultra hazardous material that the conpany knew all
about and the conpany has a responsibility here.

And as to the crew, since the shipyard
didn't have -- since Exxon didn't have any regul ati ons
until the 1970s, despite what they knew they didn't
have any regul ations for their crew until the 1980s,
what do you think a Newport News Shipyard worker is
going to think when they see on a regular basis the
crew of the Exxon ships using asbestos, working with
asbestos and they're not taking any precautions to
avoi d asbestos exposure. The shipyard workers that
they' re working next to are not using any precautions
to avoi d asbestos exposure.

So it goes back to this sane thing we're
tal king about. Wo says that? M. Ware says that.
M. Ware says, you know, These peopl e were being

exposed just |ike our people. And they weren't being
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protected by their port engineer or their nmaster or
anybody else. It goes back to this sinple thing.
Nobody is protecting the workers. Shipyards fail ed,
but that's not the point. Exxon is the last resort.
They own the ship and by virtue of their ownership of
the ship, they are the protector of the |last resort.
That's why when it doesn't get done and it's obvious
that it's not being done and everybody on the ship saw
it was obvious, but nobody on the ship knew it was
dangerous, why didn't they know it was dangerous?
Newport News didn't tell the Newport News peopl e,
Exxon didn't their tell people. Exxon's got a responsibility
t here.

But it's not an issue about -- about

Newport News' know edge. [It's the issue about what

was going on in those ships, and they still haven't
answered the question about -- they said M. Scruggs
was aware that there were -- there was this procedure

or that procedure. M. Scruggs didn't testify
anyt hi ng about what -- about M. Mrton or any

ci rcunst ances under which M. Mrton was exposed on an
Exxon slip. So that's the only issue that's inportant
here, not whether -- not whether Newport News knew or
didn't know.

MR. HARTY: Your Honor, can | just --
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THE COURT: | was going to say anything
el se and | ook at them

MR. HARTY: | had a couple of coments
here. First of all, we're not just relying on
Hammond, al t hough he's the popul ar target today.

Their doctor -- or M. Bonsib wote a huge report on
asbest os and asbestos control neasures in 1937. They
admt it in their answers, they admt it in their
answers to interrogatories.

THE COURT: Let ne ask you a question
here. Now, the conduct of the shipyard is going to
come in in your evidence, isn't it?

MR. HARTY: The conduct of the shipyard
wor ker s.

THE COURT: Well, it's a broad word.

MR. HATTEN. The absence of conduct by
t he shi pyard.

THE COURT: Well, | nean, sonebody's
going to say, W went on a ship and did this.

MR. HARTY: Right. And so it cones down
to -- and that was their issue on the equal know edge
thing. They said, W've got to be able to bring in
all this stuff, the knowl edge of the shipyard to
contradict Ware's testinony of what the shipyard

knew. And we said, Ware won't testify about that.
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Ware will only testify about his own personal
knowl edge because that's all that's rel evant here.

And | think they thensel ves are proving
our case on this intervening negligence and the
sophi sticated user el enent because, if you notice, all
of the argunents they've been putting forth for
probably the last 25 m nutes have related to, well,
it's about M. Ireland and what M. Ireland knew, and
not about what Exxon knew. But the whole thing is
focused on Exxon or its enployees know edge and that's
what we're saying. That's the focus. It's not the
shipyard. |It's the focus on Exxon.

If they want to bring in all this
evi dence about what they thensel ves knew, that's one
thing. But it's not what the shipyard knew, and it's
not custom and practice of the shipyard. And so
that's a big difference. The speed Iimt issue, okay,
15 mles an hour versus 20 mles an hour, naybe
there's an issue of judgnent there. But 15 mles an
hour versus 70 miles an hour in the shipyard is
totally different and that's what we have here, no
control s what soever.

And then this issue -- and | know we
keep beati ng Hanmond to death, but he's a popul ar

target today. He says, Qur maritine workers |ike our
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refinery and chem cal plant workers were given
physicals at |east annually, nonitored closely for
potential exposures and regularly trained in safety
neeti ngs about the hazards of asbestos.

And so we're not just tal king about port
engi neers, we're tal king about their maritinme workers
as a body were trained. They say that they were
trained, and that's an issue that cones before the --
so all this stuff about maybe he wasn't an el ectrician
or maybe he didn't know how to use a wi nch or stuff
| i ke that, their guy, their director of safety is
saying that their maritine workers were trained in
t hat .

Now, they want to cone in here and offer
contradi ctory evidence about what M. Ireland actually
knew. | don't think that's the issue anyway, because
when you go back to the Scindia case and the Court is
di scussing this duty to intervene, and it's on Page
175 through 176 of the Scindia case, the Court doesn't
tal k about the individual crew nenbers on the ship.
The Court doesn't tal k about the stevedore foreman on
t he ship.

It says, Yet it is quite possible it
seens to us that Seattle's judgnent, Seattle being the

corporate shipowner, in this respect was -- |I'msorry,

Adans Harris Reporting, Inc.
Virginia Beach, Virginia




© 00 N oo O b~ W DN P

N N DN NN P P P PR PR R PR
g A W N P O © W N O O M W N P+ O

169

that Seattle's judgnent was so obviously inprovident
that Scindia -- and so we're tal ki ng about the
corporation, we're tal king about Exxon. And then when
you | ook at Footnote 22, they cone down to what the
ship -- what the individual shipyard worker, this

i ndi vi dual stevedore enpl oyee knew versus what the
corporation of the shipowner knew. And as Your Honor

brought up, this is a shipowner |awsuit under 905(b).

THE COURT: | think you caught the
Springs reference. |'mnot sure they did because they
weren't there. If they want to defend on the basis

t hat our enployee didn't know --

MR. HARTY: Right.

THE COURT: Anyway, yes, that's Footnote
22. W agree with the Court of Appeals that the
shi powner may not defend on the ground that Santos
shoul d have refused to continue working in the face of
an obvi ously dangerous wi nch, which his enployer,
Seattle, was continuing to use. The district court
erred in ruling otherw se, since the defense of
assunption of risk is unavail able.

He's correct as to what the other part
of it is. Up above at that point when we're tal king
about concurring opinions, Powell and Rehnquist --

actual |y Brennan, Marshall and Bl acknun had one above
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themin the concurring opinions. |If the shipowner has
actual know edge that equipnment in the control of the
stevedore is in an unsafe condition and a reasonabl e
belief that the stevedore will not renedy that
condition, the shipowner has a duty either to halt the
stevedoring operation to make the stevedore elimnate
the unsafe condition or to elimnate the unsafe
condition itself.

Now, the notion to exclude the
procedures and practices of the refineries is denied.

The notion to -- let's see. The notion
on interveni ng negligence, prohibit defendants' expert
to testify to knowl edge, and | use the word -- now,
we' ve got a problem here because conduct of the
shipyard is com ng in sonewhere sonehow. So know edge
and negligence is not what he's testifying about.
You-all are going to tal k about conduct in your case.

Now, | hate to do this in a case |like
this, but I'"'mgoing to grant the notions, but this nay
be one that depending on what you-all do, they get to
bring in sone evidence.

Now, as far as apply maritine industry's
custom and practice, you know, that's really not the
standard to inply that custom and practice. Now, |'m

going to grant -- I'mgoing to deny your notion to
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apply the maritine industry's custom and practice.

But dependi ng on what they do in their case, sone of
this may cone into play. The actual operations
doesn't appear to conme into play at all w th know edge
one way or the other.

Now, if they don't prove actual
knowl edge, then I'mnot sure it's even should have
known at that level. |1'mgoing to have to think about
that. You may get an instruction on should have known
toward the end of the case sonewhere, but as far as
excluding their evidence, it my have to be an actual
knowl edge scenari o.

And | obviously | ooked at sonme of this
stuff and |I'm sure you think that sone of those things
-- and Dr. Hamond's letter was pretty interesting.
But, you know, sone of those things absolutely show
actual know edge anyway. And if the actual know edge
is shown, then the custom and practice is sinply not
rel evant in any way, shape or form

Now, | don't see the Navy at all. Any
conduct we're going to talk about is going to be from
t he shipyard dependi ng on the evidence of the
plaintiff. |If you show actual know edge, that Exxon
knows, for instance, and show what they knew the

shi pyard was going to do, which | kind of joked about
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I n the beginning, but the custom and practi ce appeared
to be back then nothing. | mean, in terns of |ike
what to do with asbestos, it was just go renove it.
It may have been a custom and practice to use a
screwdriver instead of a hamer. | don't recall.
There may be ot her evidence in the case, but | don't
recall anything in here that suggested that there was
anything that they do, other than just go renove it at
that point. So presumably Exxon would know that, but
what woul d they do? Not hi ng.

Now, in terns of the other -- | had
anot her footnote | was going to read because, not to
be conpletely pessimstic to Exxon, excuse ne, Sea
River Maritime, in this case you-all nanaged to keep
Exxon out of it. The vessel owner has a variety of
duties that, when breached, give rise to a negligence
action, and they refer to U S. Code 905. Since the
duties were first described by Scindia, they
consi stently have been described as the turnover duty
dealing with the condition of the ship when the owner
turns it over to shoreside workers. The active
control duty, dealing with the owner's liability if it
actively involves itself in activities taking pl ace,
any intervention duty dealing with the owner's

supervisory role after turnover. Not the port
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engi neer, not the master of the vessel, the owner.

Havi ng said that, you-all won that one.
Were you in Oregon for this one?

MR. ARMSTRONG No, sir.

THE COURT: 2007. 1'msure you have
that one in your file. But it was turned over.
Summary judgnent was granted on that one at that
point. But |I'mnot sure about defending on the basis
of what your guy at the scene allegedly knew or didn't
know, because | can hear the argunent that that's
fine, the conpany knew this was dangerous and they
decided not to tell their enployees at that point.

And | think that issue's cone up over the years once
or twice as far as that goes.

Now, |'mgranting the notions of the
plaintiff. |1'mdenying the notion of the defendant on
those four issues. Now, conduct is a problem because
obviously in this case there's going to be sone
di scussi on of conduct one way or the other, but it
doesn't nean that | think that the custom and usage
I ssue is going to rear its ugly head in the m ddl e of
their case. But | will |eave that particul ar door
open because | think this is a slightly different case
t han suing a manufacturer, obviously. |It's got sone

different issues, at least, on the duty to intervene,
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not on the actual operations. | that will be slightly
different.

| think that covers all the nunbers on
ny paper. Have we got anything |eft on the papers?

MR. HATTEN: Well, we have the
deposition of the plaintiff, Mrton, and the -- they
took this deposition over seven days, five days of
di scovery deposition and then there was two days of
the de bene esse trial testinobny. Not every day was a
whol e day because he was not capable of testifying a
whol e day, but -- but there were four or five hours
each day. W' ve designated them the different
testi noni es and cross-desi gnated, and we have
objections. And | have a col or-coded copy with, you
know, ny designation in yellow, theirs in another
color, separate colors for the objections and so
forth. And | can -- we do need to nmake a vi deot ape
fromthat testinony, and so there would be a need for
the Court to address the various issues. | -- | would
say to you that --

THE COURT: Do you want to do it today?

MR. HATTEN:. |'m happy to do it today.

THE COURT: Is that a yes or no?

MR COOK: We didn't it bring it. It

wasn't on the agenda.
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THE COURT: It wasn't.

MR. HATTEN. | have a col or-coded copy
we could sit by each other and do it. And |I've got
all those objections in a box. 1've got copies of it,
If the Court's willing to take that tine.

THE COURT: W've got to do it sonetine.

MR. HATTEN. | think that's inportant to
get done. | do have a -- | have two full col or-coded
copi es.

THE COURT: Let nme ask you a questi on.
Are you-all like on irreconcilable differences on this

or can you look at it for a few m nutes?

MR. COOK: | nean, we can probably | ook
at it, Your Honor, and try to conme to a resolution
W th sone of them

MR. HATTEN: Sone of them we coul d.
There are large portions of M. Mirton's testinony in
t he di scovery deposition that | object to on the basis
of that of relevance, and that -- there's sone
fundanmental rulings that you'll probably make early on
on that, and that will determ ne whether or not we've
anot her got 12 hours of videotape or maybe only 3.

THE COURT: Well, you want to take about
a half an hour or 20 minutes right now and | ook at it?

MR COOK: Sure.
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THE COURT: | have -- if you need stuff,
the file is around the corner on ny official Craftsnen
cart, so -- and I think -- | saw the designati ons,
obvi ously, but nobody seemed to notice them for today,
so | didn't worry about it. But they're either up
here in the file or out there if you need papers.

The other thing is for Tuesday, assum ng
we have pieces of things left over, obviously the
stuff about Dr. Bal zer or whatever his nanme is, and
what |'d Iike to see Tuesday is if we could pare down
the list of exhibits to |like, yes, | really am going
to use this. Oherwi se, Tuesday |'I|l probably pick a
nunber definitely. So if you kind of work on that as
far as what the exhibits are and what we really are
going to use as opposed to the |1'd-like-for-you-to-
wor ry- about -t hi s-and-1' m never - goi ng-t o-use-it
exhibit. Let's get down to the brass tacks Tuesday.

And then we have, obviously, M. Mrton's

deposition froma technol ogical point of view |If you
can do that today, fine. |If you need sonme nore tineg,
| can do it tonorrow, | can do it Friday. It wll be

| ater tonorrow, and certainly a little later on
Friday. |1've got crimnal docket tonorrow and |I've
got sonething from 11:00 to 1:00 on Friday, but

usually by 2:00 we're done with crimnals. So | can
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do it today, 2:00 tonorrow, or 2:00 Friday. | assune
you' d like to work on it over the weekend or during
the week. M. Harty has no life, so it doesn't make
any difference when he does it.

MR. HARTY: | have no life, Your Honor.

MR COOK: 1'd think it would be either
best to ook at it tonorrow or Friday.

THE COURT: That's fine, whatever you
want to do.

MR. BISHOP: W can neet in the interim

THE COURT: You can sit right here if
you want.

MR. HATTEN: |'d be happy to sit with
himor go over it with himon the phone after he gets
back to his office and he has his transcript.

THE COURT: \Whatever you want to do.

MR. HATTEN: Wat do you prefer? Just
call nme after lunch and we'll go over it this afternoon?

MR. COOK: Yeah, that's fine.

THE COURT: Mbst afternoons |'m

avai |l abl e.

MR. HATTEN: Tonorrow afternoon then, is
t hat --

THE COURT: Call, do what you want to
do. We'Il figure it out. | have a -- Mdnday | have a
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jury. Monday is kind of a problem And we may still
have a piece of a jury, although Tuesday is el ection
day, and there sonme pesky constitutional thing that
says | can't nmake jurors conme in. It's really a
matter of whether or not |I tell themthat day. |
don't know. The jury's in a crimnal case. | don't
know what's goi ng on.

M. Harty's got all the nunbers, | take
it, so we're done except for Dr. Bal zer and M.
Morton's video and maybe some exhi bits and what ever
el se pops up.

MR. HATTEN. Thank you.

THE COURT: It's been lovely. |
certainly had a lot of fun. | know you-all did.

MR. HARTY: Thank you, Your Honor.

MR. COOK: Thank you, Your Honor.

MR. HATTEN. Thank you, Judge.

(Wher eupon, the proceedi ngs were

concluded at 2:10 p.m)
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CERTI FI CATE OF COURT REPORTER

|, Donna R Tanner, Shorthand Reporter,
certify that | recorded verbati mby Stenotype the
proceedi ngs in captioned cause before the Honorable
Tinmothy S. Fisher, Judge, in Newport News, Virginia,
on Cctober 29, 2008.

| further certify that to the best of ny
knowl edge and belief the foregoing transcript
constitutes a full, accurate and conplete transcri pt
of said proceedi ngs.

G ven under ny hand this 30th day of
Qct ober, 2008, at Virginia Beach, Virginia.

Donna R Tanner
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